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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SANDRA PALLADINO, et al.,

Plaintiffs,
Civil Action No. 13-1812 (ES)
V.
Opinion
THE UNITED STATESOF AMERICA, et al.,

Defendants.

SALAS, DISTRICT JUDGE

Pending before this Court is Defendant Utittates of America’s motion for summary
judgment. (D.E. No. 46). ThHeourt has jurisdictioover this case based on 28 U.S.C. § 1346(b).
For the following reasons, Defendant’s motioGRANTED.
|. FACTUAL BACKGROUND?

On March 28, 2011, Plaintiff &dra Palladino (“Plaintiff”) tipped and fell over a metal
signpost stub on a sidewalk adjacent to a commeuogderty. (D.E. No. 49, Plaintiff's Brief in
Opposition to Defendant’s Motion for Summaudgment (“Pl. Br.”) at 1-2).The ownership of
this property and the identity of the entity that oviRgintiff a duty of care are issues contested in
this litigation. But neither issugses to the level of being a “geine dispute as to any material

fact.” Fed. R. Civ. P. 56(a).

1 Except for those in dispute, the facts the Court censidre either stated byaRitiff in her brief opposing
the instant motion, (D.E. No. 49), or admitted by Plaintiff in her Response to Deferftate ment of Material Facts,
(D.E. No. 48). Defendant's Statement of Material Facts relies heavily on the Declaration of Thomas G. Morris, Director
of the Office of Liquidation at thEmall Business Administration, (D.E. Né6), and its accompanying exhibits.

2 Plaintiffs erroneously title the brief opposing the instant motion for summary judgment as opposing a
motion to dismiss.
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In 1989, pursuant to Section 301(d) of tmall Business Investment Act of 1958, 15
U.S.C. § 681(d), the United States Small BussnAdministration (the “SBA”) licensed Trusty
Capital, Inc., (“Trusty”) to prowe funding to small businessesSe€D.E. No. 46, Defendant’s
Brief in Support of its Motion foSummary Judgment (“Def. Bj),”at 3). In October 2006, the
United States filed a complaint, in the DistricduCt for the Southern District of New York (the
“Receivership Court”), against Triysfor “violat[ing] the terms ofts small business investment
company license.” (D.E. No. 46, Defendant’s Staehof Undisputed Mateaal Facts (“Def. Stat.
Mat. Facts”), § 1). The Receivership Court tquksdiction of Trusty ad all of its property and
appointed the SBA receiver forusty (the “Receivership”) seeDef. Stat. Mat. Facts  2), “for
the purpose of identifying, marshalinand liquidating the assets Biusty for the benefit of the
estate.” [d. T 2).

As Receiver, the SBA cleargitle to the commercial propy at issue—property which
had previously been foreclosed—in ap8rior Court of New Jersey actionSefe idJ 3). Even
with a clear title, the SBA could not sell the prdpeat issue, and it subsequently entered into a
settlement agreement with Yung Didihn, the president of TrustySde idf 4). This agreement
culminated in an order by the Receivers@ipurt, which terminatethe Receivership.SgeD.E.
No. 46, Declaration of Thomas Morris (“Morridec.”), Ex. 5b). The Receivership Court
“unconditionally transferred” contltof Trusty and all of its assel@ck to Trusty, and “discharged
[the SBA] as Receiver.” SeeMorris Dec. Ex. 5b 11 4, 7).

II. LEGAL STANDARD

A court shall grant summary judgment, purduanFed. R. Civ. P. 56(a), “if the movant

shows that there is no genuinemite as to any material fact ath@ movant is entitled to judgment

as a matter of law.” On a summary judgmentiamg the moving party mudirst show that no



genuine issue of material fact existSelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The
burden then shifts to the non-movipgrty to present evidence that a genuine issue of material fact
compels a trial.See id.at 324. In presenting that evidentt®e non-moving party must cite to
specific facts in the records that establish a genuine issue of méetjahot merely “some
metaphysical doubt as to the material factslatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (1986). Therefore, the namamg party may not rest its opposition upon the
mere allegations or dels in its pleadingsSee CeloteX477 U.S. at 322 n.3 (quoting Fed. R. Civ.
P. 56(e)). The Court must, however, considefaglls and their reasonable inferences in the light
most favorable to #tanon-moving partySee Pa. Coal Ass’'n v. Babb®3 F.3d 231, 236 (3d Cir.
1995). That is, “[t]he evidence dfe non-movant is to be belieljeand all justifiable inferences
are to be drawn in [her] favor.Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986).
I11. ANALYSIS

Actions against [a] receiver arelaw actions against the receivership

or the funds in the hands of theeeéver, and [its] . . . misfeasances,

negligences, and liabilities areffioial, and not personal, and

judgments against [is receiver are payable only from the funds in

[its] hands.
McNulta v. Lochridgel141 U.S. 327, 332 (1891). “This staternehcourse means only that torts
of a receiver are in principle compensable out efdksets of the estatergceivership . . . .”
Reading Co. v. Browr391 U.S. 471, 478 n.7 (1968). The statement does not mean that “an action
against the receiver persdiga . . would never lie under any circumstanc&geln re VistaCare
Grp., LLG 678 F.3d 218, 228 n.7 (3d Cir. 2012).

The record indicates that the only relewvaelationship between the SBA and the

commercial property at issue wdmat arising from the order by the Receivership Court, which

appointed the SBA Receiver of ugty and of the property. SéeMorris Dec. Ex. 1 1 1



(Receivership Court’s order appaing the SBA Receiver); Morris&€x. Ex. 2 (haming, on the last
recorded deed for property at issueHH U.S. SMALL BUSINESS ADMINISTRATIONAS
RECEIVER FOR'RUSTY CAPITAL, INC.” (emphasis added)).

The Receivership Court, however, subsequéeatiyinated that receivership, ordering that
“[c]ontrol of Trusty shall be unconditionally transfed and returned to its shareholder and former
manager” and that the “SBA éischarged as Receiver.S¢eMorris Dec. Ex. 5b 1 4, 7). Thus,
if “[aJctions against the receivare in law actions against theceivership or the funds in the
hands of the receiver,” no action can lie agathe SBA, because the receivership has been
terminated and none of Trusty’s funds remain in the SBA’s haBds.McNultal41 U.S. at 332.

It is uncontested that tidaintiff's claim of negligencarose after the Receivership
Court terminated the Receivership. Desjitite Receivership Court’s order terminating the
Receivership, Plaintiff alleges that “Defendantmaied but failed to deliver its quitclaim deed to
[Trusty]” and that “[ijn the absee of proof of delivery indct, the property interest never
transferred [back to Trusty].”SgePI. Br. at 6). Plairiff, however, does ndfit[e] to particular
parts of materials in the record” and neithdrd\s[s] that the materials cited [by Defendant] do
not establish the absence . . agfenuine dispute, [n]or tH&efendant] cannot produce admissible
evidence to supportéhfact” at issueSeeFed. R. Civ. P. 56(c)(1)(A).
To the contrary, Exhibit 7 of ¢hMorris Declaration, a letter mailed from

the SBA to Trusty dated May 5, 2010, states:

Enclosed please find the deed to the Jersey City Property transferred
back from the Receiver for Trust@apital, Inc. [ ] It is your
responsibility to recorthe original deed.



(Morris Dec. Ex. 7). The ledt provides a Certified Mail numband states “RETURN RECEIPT
REQUESTED.” Gee id. The fact that there is no “Pokt&ervice ‘green card’ evidencing
delivery” in the record, deePl. Br at 6), is inapposite. &htiff cites no contrary evidence
suggesting that Trusty never received the deed. If Trusty had never received the deed, Plaintiff
could have placed that fact fihe record. And, regardless of whether “Defendant or the grantee
ever recorded the deedsggd.), “[the law is well settled that amnrecorded deed . . . is perfectly
efficacious in passing title frograntor to grantee . . . Siligato v. State268 N.J. Super. 21, 28

(App. Div. 1993) (citations omitted). Finally, @v if there were a technical problem with

the transfer of the deed, the Receivership Cewtter would bar Plaintiff's claim. When the

Receivership Court terminated trexeivership, it stated that the

SBA is discharged as Receiver, and the SBA, its employees, officers,

agents, contractors, attorneys, and any other person who acted on

behalf of the Receiver, are herebgatiarged and released of any and

all claims, obligations, and liabilities, arising from or relating to the

activities, conduct, managemeand operation of Trusty and the

Trusty receivership estate upon nigation and entry of this Final

Order.
(Morris Dec. Ex. 5b 1 7). Nothing in this languageglsewhere in the Ragership Court’s order,
suggests that the discharge does notatgdy to claim®f negligence. $ee id(The “SBAis . . .
discharged and released of aagd all claims.”)). Thus, to ¢hextent Plaintiff's claim of
negligence against the SBA is a “claim[] . . . iagsfrom or relating to the activities, conduct,
management and operation of . . . the Trusty recsip estate,” it is beed by the Receivership
Court’s order.

Plaintiff contends that the Receivershiput’s order “erroneously discharged Defendant

from its obligations before Defendant attempted to mail the quitclaim deed for the property on

May 5, 2010.” (D.E. No. 48, Plaintiff's Resp@nso Defendant's Statement of Undisputed



Material Facts, § 6). But PHiff does not cite any legal &drity—or make any citation to the
record—in support of this proposition. To be cJetis the non-moving party’s burden to cite to
specific facts in the record that establish augee issue of materidhct, not merely “some
metaphysical doubt as to the material factdldtsushita Elec. Indus. Ga175 U.S. at 586.

Plaintiff has not “by her own affidavits, by the depositions, answers to interrogatories,
and admissions on file, designateggfcific facts showing that theisea genuine issue for trial.”
See Celotexd77 U.S. at 324. Thus, even if “[t]he eviderof [Plaintiff] is to be believed, and all
justifiable inferences are to be drawn in [her] favdwiderson477 U.S. at 255, the Court must
grant summary judgment in favor of Defendant.

Moreover, the Court enters summary judgment in favor of the SBA because the SBA was
terminated as Receiveprior to the date of Plaintiff's injury seeMorris Dec. Ex. 5b | 4), and the
Receivership Court’s order clearbars claims of the kind cumdly being brought by Plaintiff,

(seeid. § 7).

V. CONCLUSION
For the above reasons, the Court GRANTS$eDdant’'s motion for summary judgment.
An appropriate order shall accompany this opinion.

/s/Esther Salas
Esther Salas, U.S.D.J.

3 Because the Court decides the motion on its métittes not address Defendant's procedural argument
that, because “Plaintiff's Certification of Counsel does not meet [the] requirement [in Fed. R. Civ)IP.t66(e
“Statement of Material Facts submitted by Defendant should be deemed undisfigeDd. & No. 52, Defendant's
Reply to Plaintiff's Brief in Opposition, at 3).



