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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

KATHELEEN FONTI, et al.,
Plaintiffs, : Civil Action No. 13-4231 (ES) (JAD)
V. .: OPINION

HEALTH PROFESSIONALS AND
ALLIED EMPLOYEES, et al.,

Defendants.

SALAS, DISTRICT JUDGE

In many respects, this case is a straightsasdVERISA action. Plaiiifs are current or
previous members of a health care labor ucalied Health Professionals and Allied Employees
(the “Union” or “HPAE”"). Plantiffs brought this aton against their Union and their Union’s
president, Hannah Twomey (“Twomey”) (togetH&efendants”), alleging that Defendants made
material misstatements or omissions about aereent healthcare benefits plan (the “RHBP,”
“proposed plan,” “plan,” or “retirement plgrbefore Union members voted on the ptan.

In other ways, however, this case involves allegations of romance, corruption, and abuse
of power. Plaintiffs allege that Twomey—wliges rent-free at a property owned by attorney
Richard Loccke (“Loccke”)—has awarded, on a no4dmésis, virtually all of the Union’s legal
work to Loccke. This relationship, Plaintiffs aks has given rise to a real and apparent conflict

between Twomey’s personal inteesind those of the Union’s. fact, lead Plaintiff Kathleen

L The Union and Twomey are the only remaining Defersdanthis action. The parties stipulated to the
dismissal of Defendants Health Res$ionals & Allied Employees AFT/AFL-Ol, Retiree Medical Trust, Christine
O’Hearn, Michael Slott, Joan Joaon, and Benserco, Inc. (D.E. Nos. 70, 193, 194, 195 & 203).
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Fonti (“Fonti”) created a website called “Bob&omey’s Family” and a Facebook page entitled
“Nurses Against Union Abuse” to dilight the alleged conflict of interest. These Internet sites
are the subject of Twomey’s counterclaim for defamati@eeD.E. No. 62, (“Counterclaim”) at
15-21).

This case also involves Meadowlands Hospd#ahonparty to this litigation but an entity
certainly relevant to Plaintiffallegations. In August 2012, thénion filed multiple unfair labor
practices charges agaimMdeadowlands Hospital. In Gatter 2013, the National Labor Relations
Board (“NLRB"), based on these charges, initleé® administrative action against Meadowlands
Hospital. Approximately three months latéleadowlands Hospital wreta $25,000 check so that
Plaintiffs could retain newaunsel in this actiomgainst the Union and Twomey. And when
Plaintiffs retained new counséhat new counsel asserted a remunt against Twomey: breach of
fiduciary duty under the Labor-dhagement Reporting and DOssure Act (“LMRDA”).

The parties each moved for summary judgm@&efendants move for summary judgment
on Counts IlIl and IV of the Second Amended Caim (D.E. No. 51, (“SAC”)). (D.E. No. 183).
Plaintiffs Fonti, Anne Picogna“Picogna”), Adrian Rojas (“Rojas”), Judith Freemantle
(“Freemantle”), and Linda Hegarty (“Hegarty”)oltectively, “Plaintiffs”) move for summary
judgment on Count IV. (D.E. No. 174). Fonts@lmoves separately for summary judgment on
Twomey’s Counterclaim. (D.E. No. 173).

Having considered the submissions in support of and in opposition to the parties’ motions,
the Court decides this matter without oral argum&eateFed. R. Civ. P 78(b)For the reasons set
forth below, the Court GRANT®efendants’ motion for summajudgment on Counts Ill and

IV, DENIES Plaintiffs’ motion fo summary judgment on Count &6 moot, and RESERVES its



determination of Fonti’'s motion for summajydgment on Twomey’s Counterclaim pending
submission of the parties’ supplemental briefing.
|. BACKGROUND?2

A. Key Players

Plaintiffs. Picogna, Rojas, Freemantle, and Hegaré/health care employees of Palisades
General Hospital and members afhd represented by the @ni for purposes of collective
bargaining. (D.E. No. 176, ("DefSMF”) 1 2). Fonti, a former employee of Palisades General
Hospital, was a member and president of a HR@dal union, represemty registered nurses
employed at that hospital from 2005 until 200®.E. No. 176-5, Ex. 5(a) (“Fonti Dep. 1) at
17:5-8, 125:25-126:5). In 2009, Roresigned from the Union, babntinued to pay Union dues
as aBeckobjector® (Id. at 152:4-23). In September 2014¢shkias terminated from Palisades
Medical Center and began working as a managkrtehsive Care at Meadowlands Hospitadl. (
at 8:22, 10:6-10).

Defendants. The Union is a labor organization repenting nurses arather healthcare
employees in a number of healthcare instins, including Palisade&eneral Hospital and
Meadowlands Hospital. (Defs. SMF § 1). Twont&s served as president of the Union since
1974, except for a two-year gap between 1976 and 198 sle served aséé President. (D.E.

No. 174-5, Ex. A (“Twomey Dep.”) at 18:8-10, 19:12-19 & 20:9-11). As President of the Union,

2 The Court distills these facts from the parties’ estaints of material facts, affidavits, and exhibits
accompanying the pending motions $simmary judgment. Unless othereinoted, these background facts are
undisputed. Additional facts are provided elsewhethigOpinion as relevant to the Court’s analysis.

8 Beckobjectors are employees who decline to become union members but are still required to pay a fee for
the services they obtain through the union simply as a consequence of the work that the union does for those employees
who are union membersSee Comms. Workers of Am. v. Béd& U.S. 735, 744 (1988) (holding that the National

Labor Relations Act does not require financial corenipers “to support union activities beyond those germane to
collective bargaining, contract administration, and grievance adjustment”).
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Twomey is involved in its decision-making, inding the selection of ¢ml counsel. (D.E. No.
174-3, (“Fonti Cert.”) 11 2-3).

Nonparty Loccke. Loccke (an attorney) and Twomeydam a professional relationship in
the early 1980s, when the Union retainedl#ve firm where Loccke worked. (D.E. No. 174-8,
Ex. D (“Loccke Dep.”) at 14:17-22, 15:7-10; dmey Dep. at 168:7-11, 180-22). As a member
of the Union’s state executive committee, Twomey was involved in the selection of legal counsel
for the Union. (Twomey Dep. at 40:14-16, 158)5- So, Twomey was one of the individuals
involved in the selection of tHem where Loccke worked. (D.E. No. 174-6, Ex. B at 8). Loccke
then formed his own firm in 1982 and has contthteeperform legal work for the Union since his
firm’s formation. (Loccke Dep. at 13:6-20, 19:17, 82:19-22, 93:22-94:4). On occasion, the
Union has solicited bids from otheutside counsel, but Locckefism has never had to make a
presentation or pitch to keep Union workd. @t 82:23-83:384:4-7).

Since 2002, Twomey and Loccke have bothdesdiat a property owned by Loccked. (
at 38:5-43:18, 45:4-11). The pase of the living arrangemeistconvenience. (Twomey Dep.
at 181:1-4; Loccke Dep. 42:14-43:2). Twomey has never paid, offered to pay, nor has been asked
to pay rent for living at Loccke’s property(Twomey Dep. at 181:1182:16; Loccke Dep. at
52:10-12).

Nonparty Meadowlands Hospital. Meadowlands Hospital is a nonpattythis litigation.
(Defs. SMF { 4). It, however, is a signatorythioee collective bargaing agreements with the
Union and wrote a $25,000 checkRtintiffs’ current counsel (gsayment of Plaintiffs’ initial

retainer fee in this lawsuif).(Id. § 5;D.E. No. 176-17, Ex. 14 at 1).

4 The Court notes that Defendants point to evidence that Meadowlands Hospital made two separate $25,000
payments to Plaintiffs’ counsel. (Defs. SMF 1 22-Z2pintiffs, however, dispute the second $25,000 payment as
being made in error. (D.E. No. 184-3, (“Pls. Resp. SMF”) 1 22-23).
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B. The Retiree Healthcare Benefit Plan

In 2006, the Union proposed the retirement plan to employers. (D.E. No. 176-13, Ex. 10
(“Slott Dep.”) at 30:1-16). When employersragd to include the plan in future collective
bargaining agreements, the employees in ffected bargaining units voted on whether their
bargaining unit should participatetime plan. (Defs. SMF { 6).

Later in 2006, the American Arbitration Assation administered a Ratification Election
for the proposed retirement plan, where Uniommners voted on whether to adopt and contribute
twenty cents per hour to it. (D.E. No. 176-14, Ex.(“Cert. of Results”) at 3). Union members
could vote either yes, no, or aist. (Defs. SMF  8). A majorityf voting employees in eleven
bargaining units favored paipating in the plan. 1d.). As to PlaintiffsFonti voted for the plan;
Rojas, Freemantle, and Hegarty voted adainand Picogna abstained from votindd.). The
registered nurse bargaining unit at Palisades Ho$piteere most of the Rintiffs were employed
at the time) adopted thpdan by a 29-14 vote.ld;; Cert. of Results at 3).

Following the vote, the Union established the retirement plan, which was funded by
employee payroll deductions. (Defs. SMF { Since 2007, Palisades sfital and Meadowlands
Hospital have been participating employeed thus remit employee payroll deduction
contributions to the plan.id. T 11).

Plaintiffs allege, however, that “prior toglvote, members were given insufficient and/or
incorrect information concerning the details af #lan by HPAE.” (D.E. No. 184-3, (“Pls. Resp.
SMF") | 6;see als®.E. No. 184-2 at 9-19).

C. Nonparty Meadowlands Hospital’'s Role in This Litigation
In August 2012, the Union filed a seriesunffair labor practice charges with the NLRB

against Meadowlands Hospital. €3. SMF  15). The Union alleged that Meadowlands Hospital



violated the National Labor Relations Act by thezahg and surveilling the activities of its Union-
represented employees and repudiating the stearmd conditions of the parties’ collective
bargaining agreementsld(). As a result of the Union’s allegations, the NLRB later issued a
formal complaint against Meadowlands Hospit#dl. § 16). And, in Octoer 2013, administrative
proceedings were initiated before a NLRB administrative law judge). (

After commencing this action (but whilellsemployed by PalisadeMedical Center),
Fonti met with Tamara Dunaev (“Dunaev”), onetloé owners of Meadowlands Hospital. (Fonti
Dep. 1 at 27:15-28:7). Fonti sought out @am because she believed Dunaev to be more
knowledgeable about law firms and “people.id. (at 40:3-5). During their meeting (which
occurred prior to the filing of the SAC), Foraxpressed to Dunaev an unease with her then-
attorney. Id. at 28:8-17). Specifically, Fonti statétht her lawsuit was beginning to get more
complicated and that she feared her then+adfpcould not handle igrowing complexity. $ee
id. at 39:10-14). An attorney @sent during their meeting theanggested that Fonti contact the
law firm that currently represents Plaintiffsld.(at 43:12-18; D.E. No. 176-7, Ex. 5(c) (“Fonti
Dep. 3") at 158:13-16).

On January 28, 2014, Meadowlands Hospital wrote a $25,000 check to Plaintiffs’ current
counsel, as payment of Plaintifigitial retainer fee irthis lawsuit. (D.E. No. 176-17, Ex. 14 at
1). And on February 11, 2014, Fonti entered mteetainer agreementitiv Plaintiffs’ current
counsel. (D.E. No. 176-18, Ex. 15 at 1). By Apri2@14, the other Plaintiffs also signed a retainer
agreement. (D.E. No. 176-19, Ex. 16 at 1-On January 30, 2014, two days after receiving the
check from Meadowlands Hospital aititiffs’ counsel filed a substituth of attorney in this case.
(D.E. No. 27). On February 19, 2014, Fonti sougave to file the SAC, which added the Count

IV allegations against Twoay. (D.E. No. 34).



Before the $25,000 payment, Dunaev and Fonti communicated by email regarding the
substance of claims that were eventualligled to the SAC (i.e., Count IV)SdeD.E. No. 199-3,
Ex. B ("Rebhorn Ex. B”) at 1-13). Dunaev, iy forwarded those emails to James McQueeny
(“McQueeny”), an owner of a public relatioosempany hired by Meadowlands Hospitald.)
Moreover, Fonti’'s and Dunaevinversations and emails wesecurring whileMeadowlands
Hospital was experiencing a “complex businesgimgiahip” with the Union. (D.E. No. 176-10,
Ex. 8 (“Dunaev Dep.”) at 252:8-12).

D. Fonti’'s Website and Facebook Page on Twomey

Fonti created a website calléBoss Twomey’s Family” and a Facebook page entitled
“Nurses Against Union Abuse.” (D.E. No. 185(@ef. Twomey’'s SMF”) { 6; D.E. No. 185-1,
Ex. C (“Facebook Page”)). The Facebook Pagdbaut “concerned nurses who want to shine a
light on the greedy, unethical behar of HPAE Union Boss Anffwomey and the rest of union
leadership.” (Facebook Page). The websitklBacebook Page state that Twomey “spends union
funds on her live-in attorney bayénd.” (Def. Twomey’s SMH] 9). Moreover, the Facebook
Page states, “We are protesting the nondisclagfureer a [] million dollars in dues to [Twomey’s]
live-in boyfriend lawyer.” Id. at 10; Facebook Page). Fonti het wrote that this relationship
“[b]ly law [] had to be reported and was notd.

E. Procedural History

Fonti initiated this law suit on May 17, 2013,thre Superior Court of New Jersey. (D.E.
No. 1-1 at 7-17). On July 10, 201B3efendants removed the case tdeial court. (D.E. No. 1).
On July 11, 2014, Plaintiffs Picogna, Rojas, Fredieaand Hegarty were added to this action.
(D.E. Nos. 43 & 49). On July4, 2014, Plaintiffs filed the SAdlaging (i) clarification of rights

under plan and for past and future bengdiissuant to ERISA § 1132(4)(B) (Count 1); (ii)



breach of fiduciary duty for failing to discloseapllanguage and issue a summary plan description
in a timely manner and abide the terms of the launt Il); (iii) breachof fiduciary duty (Count
[11); and (iv) breach of fiduciary duty under 28S.C. § 501(a) against Twomey (Count IVieé
SAC).

In response, Twomey asserte@ounterclaim for defamati@gainst Fonti. (Counterclaim
at 15-21). Twomey alleges, among other thirthat the Internet sites (i) misrepresent facts
regarding Twomey’s decision-making and compensatand (ii) falsely stted that Twomey is
guaranteed a pay raise, meal allaag, car allowance, and free heansurance benefits from the
Union. (d.at17).

The parties completed discovery on Magdh 2016. (D.E. No. 150). On June 17, 2016,
Fonti moved for summary judgment on Twomeyt@terclaim. (D.E. No. 173-1, (“Fonti’'s Mov.
Br.”)). Twomey opposed Fonti’'s motion. (D.Ho. 185, (“Twomey’s Opp. Br.”)). And Fonti
replied to Twomey'’s opposition. (D.Eo. 196, (“Fonti’'s Reply Br.”)).

Also on June 17, 2016, Plaintiffs moved fomsnary judgment on Count IV of the SAC.
(D.E. No. 174-1, (“Pls. Count IWlov. Br.”)). Defendants opposdétaintiffs’ motion. (D.E. No.
186, (“Defs. Count IV Opp. Br.”)).And Plaintiffs replied to Defendants’ opposition. (D.E. No.
197, (“Pls. Count IV Reply Br.”)).

Finally, on the same day, June 17, 2016, Dedatglalso moved for summary judgment
on Counts Il and IV of the SAC. (D.E.d\N183-2, (“Defs. Mov. Br.”)). On July 18, 2016,
Plaintiffs opposed Defendants’ motion. (D.E. No. 184, (“Pls. Opp. Br.”)). And on August 10,

2016, Defendants replied to Plaintiffs’ oppositio(D.E. No. 206, (“Defs. Reply Br.”)).



I. LEGAL STANDARD

Summary judgment is appropigaunder Federal Rule GivProcedure 56(c) when the
moving party demonstrates that there is no genussue of material fact, and the evidence
establishes the moving pargyentittement to judgment as a matter of |&elotex Corp. v. Catrett
477 U.S. 317, 322-23 (1988)“[SJummary judgment is essentially put up or shut up time for the
non-moving party: the non-movinggyamust rebut the motion witflacts in the record and cannot
rest solely on assertions made in theagings, legal memoranda, or oral argume@erckeley
Inv. Group, Ltd. v. Colkift455 F.3d 195, 201 (3d Cir. 2006).

A factual dispute is genuine if a reasonghlg could return a verdict for the nonmovant,
and it is material if, under the substantivel& would affect theoutcome of the suitAnderson
v. Liberty Lobby, In¢477 U.S. 242, 248 (1986). “In consiohgra motion for summary judgment,

a district court may not make cibility determinations or engage in any weighing of the evidence;
instead, the non-moving party’s egitte is to be believed and altfifiable inferences are to be
drawn in his favor.”Marino v. Indus. Crating C9358 F.3d 241, 247 (3d Cir. 2004).

“When the moving party has the bien of proof at trial, thatarty must show affirmatively
the absence of a genuine issuenatterial fact: it must show thatn all the essential elements of
its case on which it bears the bendof proof at trial, no reasable jury could find for the non-
moving party.” In re Bressman327 F.3d 229, 238 (3d Cir. 2003). “[W]ith respect to an issue on
which the nonmoving party bears the burden obpr . . the burden on the moving party may be
discharged by ‘showing’—that is, pointing out ta tlistrict court—that there is an absence of

evidence to support the nooving party’s case.Celotex 477 U.S. at 325.

5 Unless otherwise indicated, all internal citations guatation marks are omitted, and all emphasis is added.
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Once the moving party has satisfied its initial burden, the party opposing the motion must
establish that a genuine issud@a material fact existslersey Cent. Power & Light Co. v. Lacey
772 F.2d 1103, 1109 (3d Cir. 1985). The party opyapthe motion for summary judgment cannot
rest on mere allegations and instead must prestéual evidence that creates a genuine issue as to
a material fact for trial Anderson477 U.S. at 2485iegel Transfer, Inc. v. Carrier Express, Inc.

54 F.3d 1125, 1130-31 (3d Cir. 1995). “[U]lnsupgpdr allegations . . . and pleadings are
insufficient to repel summary judgmentSchoch v. First Fid. Bancorporatip@12 F.2d 654, 657
(3d Cir. 1990)see alsd-ed. R. Civ. P. 56(e)(2) (requiring thenmoving party to “set out specific
facts showing a genuine issue for trial”). fnmoving party has created a genuine issue of
material fact if it has provided sufficient evidertceallow a jury to find in its favor at trial.”
Gleason v. Norwest Mortgage, In243 F.3d 130, 138 (3d Cir. 2001).

If the nonmoving party has failed “to make @wimg sufficient to establish the existence
of an element essential to that party’s case, anslhoch that party will lear the burden of proof
at trial . . . there can b@o genuine issue of material facsince a complete failure of proof
concerning an essential elemehthe nonmoving party’s case nesarily renders all other facts
immaterial.” Katz v. Aetna Casualty & Surety C872 F.2d 53, 55 (3d Cir. 1992) (quoting
Celotex 477 U.S. at 322-23).

Finally, “[tjhe summary judgment standard does not change when . . . the parties have filed
cross-motions for summary judgmentWimberlyAllison Tong & Goo, Incv. Travelers Prop.
Casualty Co. of Am559 F. Supp. 2d 504, 509 (D.N.J. 2008%iig Appelmans v. City of Phila.

826 F.2d 214, 216 (3d Cir. 1987Aff'd 352 F. App’x 642 (3d Cir. 2009). “Such motions are no
more than a claim by each sithat it alone is entitled teummary judgment . . . . Transportes

Ferreos de Venez. Il Ca v. NKK Cqr@39 F.3d 555, 560 (3d Cir. 2001).
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[I. DISCUSSION
A. Count lll: Defendants’ Motion for Summary Judgment
i. The Parties’ Arguments

Defendants move for summary judgment on Count Il on several groupekbDgfs. Mov.

Br. at 7-14). First, Defendants argue thatlthHlRDA'’s prohibition agains“interested employer”
financing of members’figation against their uniorequires dismissal.ld. at 7-10). Defendants

then characterize the allegations in Count lll as alleging a breach of thef deityrepresentation

and argue that Plaintiffs’ allegatis fail as a matter of law becaygdhe claims are time-barred;

and (ii) Plaintiffs cannot show a causal connethetween the Union’s alleged misrepresentations
and the adoption of the planld(at 11-15). Finally, Defendantsgare that even if the Court
construes Plaintiffs’ claims i@ount Il to allege breach of fiduciary duties under ERISA, Count

[l must nevertheless be dismissed because the Union and Twomey—the only remaining
Defendants in the case—are not trustees or admaitoss of the plan and thus have no role that
would subject them to ERISA fiduciary obligationsd. @t 12 n.4).

Plaintiffs counter that thénterested employer” prohibitioof the LMRDA does not apply
because Plaintiffs’ allegations @ount Il assert a breach ofificiary duty against the Union and
Twomey pursuant to ERISA, not the LMRDA. (PGpp. Br. at 11). Imesponse to Defendants’
interpretation of the allegations @ount Il as alleging a breach tbfe duty of fair representation,
Plaintiffs note that they “have natleged a breach of the duty fair representation claim.”ld.
at 19). Indeed, Plaintiffs point out that tht$econd Amended Complaint makes no reference to
any breach of the duty of faiepresentation claims—because Plaintiffs have not asserted any.”
(Id. at 21). Finally, in response Befendants’ alternative argumerPlaintiffs maintain that

Defendants (i) triggered fiduciary duties under ERI#hen the Union educated its members about
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the terms of the proposed plandaas a result of Twomey’s ajjed involvement in devising the
plan (and are thus fiduciaries under the ERIS#nework); and (ii) breached those duties when
they affirmatively misrepresented and omitted Bumas material facts to Union membershijl. (
at 23-24).
ii. Analysis

As a preliminary matter, the Court notes thatilt construe Plaintiffs’ claims in Count IlI
as alleging a breach of fiduciaayty pursuant to ERISA. Count Héfers to “trustees” and Union
officers making misrepresentations and failingdisclose information in both a corporate and
“ERISA capacity” to Union membership prior to aaiter soliciting votes for the retirement plan.
(SAC 11 46-56). The Court is unpersuaded by Defendants’ unsupported assertion that the “only
fiduciary duty imposed on Defendant TwomeyPassident of HPAE is found in Section 501(a)
of the LMRDA.” (Defs. Mov. Br. at 10). Andis Plaintiffs correctly note, Defendants fail to
address the Union’s fiduciary duties to its memiaErspite the fact thatatint 11l is also alleged
against the Union. (Pls. Opp. Br. at 11-12). s@ish, because the “interested employer” defense

is inapplicable to non-LMRDA clais (here, an ERISA claim), Bendants’ “interested employer”
defense does not apply to the Court’s analysis of CounS#k Simo v. Union Needletradd22
F.3d 602, 612 (9th Cir. 2003) (explaining thatpdmyer encouragement of lawsuit would bar

claims brought under LMRDA, but not clairfadling under other fedal or state laws.

6 Moreover, Defendants interpret Plaintiffs’ allegas in Count Ill as a breach of the “duty of fair
representation.” (Defs. Mov. Br. at 1P)1 Plaintiffs, however, maintain th&bunt Ill is not a claim for a breach of
the duty of fair representation. (PIs. Opp. Br. at 19). Accordingly, Plaintiffs havepposed the substance of
Defendants’ argument that, if Count #lleges a breach of HPAE's duty of fair representation, Count Il fails as a
matter of law. $ee generallid.).

Plaintiffs assert that their claims in Count Il “are based on misrepresentations and omissions made in
connection with the establishmentaofetiree medical benefit plan.Td(at 20). They notthat their SAC “makes no
reference to any breach of the duty of fair representation claims—because Plaiméiffohasserted any.”ld( at
21). In light of Plaintiffs’ assertionia their opposition and because Plaintiftsre declined to present any substantive
opposition to Defendants’ motion for summary judgment on the duty of fair representation, the Court notes that any

12



To resolve Defendants’ motion for summgandgment on Count I} the Court will
therefore focus on Defendants’ angent that “[e]ven if the algations in Count Il could be
considered under ERISA, ratheaththe duty of fair representarti, they would fail as a matter of
law.” (Defs. Mov. Br. at 12 n.4). In other was, the Court will evaluate Defendants’ argument
that the “undisputed facts establish that HPAER&wdmey . . . play no rolm relation to the plan
that would subject them to fidiazy obligations under ERISA.”1d.).

a. Breach of a Fiduciary Duty under ERISA

A claim for breach of fiduciary duty undeERISA may be premised on either a
misrepresentation or an omissidn.re Unisys Corp. Retgre Med. Benefits ERISA Liti§.79 F.3d
220, 228 (3d Cir. 2009). To establish such a Wreacplaintiff must demonstrate that (i) the
defendant was acting in a fiduciary capacity; (i) the defendant made affirmative
misrepresentations or failed to adequately infgan participants and beneficiaries; (iii) the
misrepresentation or inadequate disclosure wasriaiat@nd (iv) the plaintiff detrimentally relied
on the misrepresentation or inadequate discloddre.

The first element may be established in twoysva First, a person is a fiduciary if the
ERISA plan explicitly identifies them as sucBee29 U.S.C. § 1102(a).

Second, ERISA also provides that:

(A) person is a fiduciary with reept to a plan to the extent

® he exercises any discretionary authodtydiscretionary control respecting
management of such plan or exersis@y authority or control respecting
management or disposition of its assets,

(i) he renders investment advice forese for other compensation, direct or

indirect, with respect to any moneysather property osuch plan, or has
any authority or respoilslity to do so, or

such claim has been abandon&ksyatnik v. Atlantic Casting & Engineering Cordg. 03-5442006 WL 120163,
at *1 (D.N.J. Jan. 17, 2006) (“[W]hen a party failsoffer any argument or evidence in opposition to defendants’
motion for summary judgment, such claims may be deemed to have been abandoned.”).
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(i)  he has any discretionary authority discretionary respaibility in the
administration of such plan. Su¢brm includes any person designated
under section 1105(c)(1)(B) of this title.

29 U.S.C. § 1002(21)(A).

In other words, “to be a fiduciary withinglhmeaning of § 1002(21)(A), a person must act]]
in the capacity of manager, administratar financial ad\gor to a plan.”Santomenno ex rel John
Hancock Trust v. John Hancock Life Ins. C&68 F.3d 284, 291 (3d Cir. 2014). This “functional
fiduciary duty is contextual—it arises only to the extent a person acts in an administrative,
managerial, or advisory capacity do employee benefits planld.; see also Walling v. Brady
125 F.3d 114, 119 (3d Cir. 1997) (stating that aguers subject to ERISA fiduciary duties only
to the extent the person “exercises any discretyoaathority or discretiong control respecting”
plan management or plan administration). “Beeaas entity is only a fiduary to the extent it
possesses authority or discretionary control overpllan,” the dispositive question is “whether
[the entity] is a fiduciary with respetd the particular activity in questidn Renfro v. Unisys
Corp.,671 F.3d 314, 321 (3d Cir. 2011).

b. Twomey Was Not a Fiduciary Under ERISA

To resolve Defendants’ motion for summgudgment on Count Ill, the Court must
determine, as a threshold matter, whether an issmatgfrial fact exists as to Twomey’s fiduciary
status under ERISASee In re Unisys Corp579 F.3d at 228. Although the parties agree that
Twomey is neither a trustee nor an administrator of the retirementsgleDdfs. SMF § 30; Pls.
Resp. SMF 1 30), Plaintiffs cartd that Twomey was an ERISA fiduciary pursuant to 29 U.S.C.
81002(21)(A). BeePls. Opp. Br. at 23).

The Court finds that there are no genuine issfi@saterial fact as to whether Twomey is

a fiduciary under ERISA. In opposition to Defamds’ motion, Plaintiffs pait the Court only to
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the Union’s efforts to “educate” Union membeb®at the terms of the proposed retirement plan
and to Twomey'’s alleged involvemiein devisingthe plan. Id.) Both grounds, however, are not
sufficient to trigger Twomey'’s fiduary obligations under ERISA.

While Plaintiffs allege that the Union eduedtits members about the terms of the plan,
they have not provided the Court with specificttas to the record demonstrating that Twomey
performed this function.See idat 22-23). Plaintiffs’ recorditations support only the proposition
that the Union may have acted as a fiduciargeeSlott Dep. at 94:2-25; 196:14-16). In fact,
Plaintiffs’ record cites do not prin to Twomey at all, but ther simply discuss the Union’s
efforts to educate union memship about the planSée id. Pls. Opp. Br. at 23 (“[N]ot only did
Twomey and others involved in HPAE’s leada@pstevise the concept of the retiree medical
benefits plan, HPAE subsequently concededigertook to ‘educate’ ion members about the
terms of that proposed plan.”)Thus, even if educating Unioanembers on the proposed plan was
sufficient to impose an ERISA fiduciary obligatid?laintiffs have failed t@arry their burden of
coming forward with specific facts to indicateatifwomey educated libn members about the
proposed plan.

Moreover, to the extent Plaintiffs rely ¢ime allegation—not supported by any citation to
the record—that Twomey and others triggegRISA fiduciary obligations because they
“devise[d] the concept ahe retiree medical benefits pla(Pls. Opp. Br. at 23), this argument
likewise fails. An employer or its representatigenot a “fiduciary of a benefits plan merely
because it creates, sponsorsamtributes to a plan.Trustees of Health & Welfare v. Schlesinger
Bros, 931 F. Supp. 204, 207 (S.D.N.Y. 1996) (holdingt ttefendant was onl‘a plan designer
and, as such, does not fall within the parreof ERISA liability as a fiduciaryld. at 208));

Coyne & Delany Co. v. Selma®8 F.3d 1457, 1465 (4thiCIL996) (observing tt “a plan sponsor
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does not become a fiduciary by performing settlor-type functions such as establishing a plan and
designing its benefits”).Thus, the allegation that Twomeywuiteed the concept of the retirement

plan is not enough, on its own, to raise a genuine@igtmaterial fact as to whether Twomey had
fiduciary duties under ERISA.

Plaintiffs therefore have not provided a Isasi support a claim against Twomey for breach
of fiduciary duty pursuant to ERISA. Accordiy, the Court will grahsummary judgment on
Count Il in favor of Twomey.

c. TheUnion Was Not Fiduciary Under ERISA

Similarly, to resolve Defendants’ motion feummary judgment on Count Ill, the Court
must determine whether an issuenadterial fact exists as the Union’s fiduciary status under
ERISA. See In re Unisys Corpb79 F.3d at 228. Since the paréggee that the Union is neither
a trustee nor an administrator of the plan, thebms therefore not a fiduciary pursuant to 29
U.S.C. 8 1102(a). SeeDefs. SMF 1 30; Pls. Resp. SMF { 3Mstead, Plaintiffs insist that the
Union was an ERISA fiduciary pursuant to 2%LlC. § 1002(21)(A) becaugéeducat[ed]” Union
membership about the terms of thegwsed plan prior ttheir vote. $eePls. Opp. Br. at 23). In
essence, Plaintiffs’ argument is that the Unsoefforts to educate Union membership about the
terms of the proposed plan was the kind of disenatiy act that triggerats fiduciary obligations
under ERISA, “because ERISA provides that @eyson may engage in discretionary acts in
respect of a plan and thereagsume fiduciary duties.”ld. (citing Adamczyk v. Lever Bros. Co.
991 F. Supp. 931, 937 (N.D. lll. 1997))). The Court is unpersuaded by Plaintiffs’ argument.

Generally, courts have imposed ERISA fidugiduties on employers when they serve as
administrators of an ERISA plan and explaidatp benefits and busingslecisions about plan

benefits to [their] employees Adams v. Freedom Forge Cor@04 F.3d 475, 492 (3d Cir. 2000);
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see alsovarity Corp. v. Howeb16 U.S. 489, 502 (1996) (statitigat employer who was also
administrator of a plan acted as ERISA fiduciary when it “conveyed information about the likely
future of plan benefits”)Bouboulis v. Transport Workers of Am42 F.3d 55, 65 (2d Cir. 2006)
(imposing fiduciary status on guoyer who made assurances megag plan benefits to its
employees because it was also the plan’s midtmator and employees could have reasonably
believed that labor union was communicating enthas both employer and administrator). These
holdings, however, are supported with facts frehich “[rleasonable employees might not have
distinguished consciously” when their employetadyor union was communicating with them “in
its capacity as employer and in its capacity as plan administratarity Corp, 516, U.S. at 503.
Here, the Union’s effort teexplain the terms of & proposed plan is—by itself—
insufficient to trigger ERISA fiduciary duti€s.The Union is Plaintiffs’ collective bargaining
representative, not their employarthe plan administrator. Asuch, Plaintiffs cannot impose a
fiduciary obligation on the Uan on this basis aloneSee Cataldo v. U.S. Steel Corp76 F.3d
542, 553 (6th Cir. 2012) (rejecting plaintiffs’ clairsimpose fiduciary status on their union on
the theory that the union explained plan benbéfisause union was not the employer and plaintiffs
could not have reasonably thoughdttthe union was acting as platministrator). And Plaintiffs
point to no facts from which they could have ‘seaably believed thatt{e Union] was acting in
the capacity of a plan administrator when it gdldly made” misrepresentations and omissions.

Id. Indeed, Plaintiffs have nprovided any support for the projt@n that the mee explanation

7 The Court notes that the Union wthg retirement plan’s sponsor. (Defigov. Br. at 12). As the plan’s
sponsor, however, the Union is not automatically subject to ERISA fiduciary dS@sslozier v. Midwest Fasteners,
Inc.,908 F.2d 1155, 1158 (3d Cir. 1990) (“The plan administrator owes a fiduciary duty to the plan participants; the
plan sponsor, as long as it is not agtas an administrator, generally does)o In any event, Plaintiffs do not
contend that the Union’s status as the plan’s sponsor played any role in triggering fidugaryrmigr ERISA. See
generallyPls. Opp. Br.).
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of the proposed terms of the retirement plan, without more, constitutes the discretionary authority
or responsibility over a plan necessaryrigger the fiduciary duties under ERIS&ee Teamsters

Local Union No. 469 v. Teamsters Joint Council No. 73 Pension, Mmdl14-7466, 2015 WL
5603656, *3 (D.N.J. Sept. 22, 2015) (“Labor unions catediduciaries when they do not have

or exercise any authority or cookover a benefit plan.”).

The Court is not persuaded by Plaintiffs’ only authority in suppbtheir argument:
Adamczyk991 F. Supp. at 931. Adamczykthe plaintiffs voluntarilyetired from the defendant’s
employment under an ERISA platd. at 933, 935 n.1. Soon after thetirement, the defendant-
employer announced a new ERISA retirement plan that offered retirement to its employees on
terms more favorable than those offered to the plaintlffs. The plaintiffs then argued that the
defendant-employer breached its ERISA fiducidoties because it misled them regarding its
intention to introduce the neBRISA retirement programid. at 933.

Plaintiffs’ reliance orAdamczyks misplaced. First, that decision resolved a pre-discovery
motion to dismiss, not a post-dis@ry summary-judgment motionld. at 938 (“Whether
defendant acted as a fiduciary in this case is atmuneof fact that must await further development
of the factual record.”)And, unlike here, thAdamczykourt noted that the employer’s delegation
of administrative authority over the plan was unclddr.at 935 n.1. Here, it is undisputed that
the Union was neither the administratoittod plan nor Plaintiffs’ employer.

Given this backdrop, the Court will grant Defendants’ motion on Count Il in favor of the
Union because “there is no basis [B]laintiffs to have reasonabbelieved that [the Union] was
acting in the capacity of a plan administratdren it allegedly made” misrepresentations and

omissions.Cataldq 676 F.3d at 553.
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B. Count IV: The Parties’ Motions for Summary Judgment
i. The Parties’ Arguments

Both parties move for summary judgment@ount IV—Twomey’s alleged breach of her
fiduciary duty to the Union under the LMRDA, 28S.C. § 501(a). Defendts argue, in part,
that Count IV of Plaintiffs’ SAC should besinissed because it violates a prohibition under the
LMRDA against “interested employer” financing mhion member lawsuits against their union.
(Defs. Mov. Br. at 2). They fther argue that Count IV shoulee dismissed because Plaintiffs
have already received an accounting of the legaldaiesto Loccke’s firm and still cannot prove
such fees were excessivéd. @t 17).

In opposition to Defendants’ motion, Plaffgi counter that Count IV should not be
dismissed because, although Meadowlands Hospdagpaly Plaintiffs’ retainer, the relief sought
in Count IV is for the benefit of the Union(Pls. Opp. Br. at 17). In other words, since
Meadowlands Hospital ultimately gains nothing from the relief sought in Count 1V, it cannot be
an “interested employer.”ld. at 15).

In their own motion for summary judgment @ount IV, Plaintiffsargue that “[t]he
undisputed evidence in discovery demonstrtas Twomey violated § 501 of the LMRDA and
breached her fiduciary duty to HPAE by livinghtdree in Loccke’s home while Loccke’s Firm
continued to perform hundredsthbusands of dollars of legal wofor HPAE.” (Pls. Count IV
Mov. Br. at 7). Since Twomey breached her fidoci@duty to the Union, Plaintiffs ask—for the
first time—that she disgorge the improper monetseygefit she received, that she provide a full
disclosure about her rent-free living arrangemant] that she resign her position as president of

the Union. (d.)
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ii. “Interested Employer” Provision of the LMRDA

In 1959, Congress enacted the LMRDA to “cotrevidespread abuses of power and
instances of corruptioly union officials.” Franza v. Int'l Brothehood. of Teamsters, Local §51
869 F.2d 41, 44 (2d Cir. 1989). time LMRDA, Congress specifitta provided members of labor
organizations with a bill of rightsSee29 U.S.C. § 411. Among thosghts “is the right of a
union member to bring an action against his union and its leaders in court or before an
administrative agency.Int’l Union v. Nat'l Right toWork Legal Def. & Educ. Founds90 F.2d
1139, 1149 (D.C. Cir. 1978). This right-to-sue provision in 29 U.S.C. § 411 “was designed to give
union members the tools to insure the effectivefaimaperation of their uon as a representative
institution.” 1d.

A union member’s right to sue, however, isited: “[N]o interested employer or employer
association shall directly or indo#y finance, encourage, or paipate in, except as a party, any
such action, proceeding, appearance, or petitigd.U.S.C. § 411 (a)(4). In other words, a union
member’s right to sue her union is limited where an interested employer finances, encourages, or
participates in the actiond.

Congress enacted this limitati “to protect unions from Ihassing litigation and illegal
management interference with their intdrdisputes with dissident workerdrit’l Union v. Nat'l
Right to Work Legal Defense & Educ. Fourb F. Supp. 46, 48 (D.C.C. 1974ge alsdntl
Union, 590 F.2d at 1149 (stating that the limitation “was designed to keep employer influence out
of disputes between union meemb and their unions”). Inseence, “Congress wanted to deny
employers with the power to caulsarassing suits or otherwisedreate divisions in the unions
with which they had relationships.Int’l Union, 590 F.2d at 1151see also Loc. Union No. 38,

Sheet Metal Workers’ Int'l Ass’'n v. Peleld50 F.3d 73, 84 (2d Cir. 20p@xplaining that since
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the limitation “seeks to deny interested employtees power to cause harassing suits or create
divisions between the union and its members,dbatern is mitigated where the union has already
initiated legal action against one or more of its members”).

An employer is interested irtiyation if it has a “share a@oncern in the litigation, liable
to be affected by it.”Adamszewski v. Int'l Ass’n of Machinists & Aerospace Work€6 F.2d
777,784 (7th Cir. 1974). A determation that an employer is conoed with, liable to be affected
by, or has some self-interest iretlitigation is necessarily depemd®n “the factual context which
gave rise to the litigation.’ld. If the factual context of thetigation indicates that the employer
stands to gain not only from the outcome d titigation but also from initiating the litigation
itself, then the employer is interested and, theegfoannot finance, encouggr participate in a
union member’s suit.Seeid. (finding that the employer was interested because the plaintiff's
requested remedy would influence the employéutsire bargaining strategy and because the
employer would stand to gain froamy divisiveness ithin the union)Colapierto v. Int’l Ass’n of
Machinists & Aerospace Workerg11l F. Supp. 90, 95 (D.R.I. 1988inding that employer was
interested because it was a sd&c setting in which an employee motivated to encourage suits
by its employees against their union”).

The remedy for violation of thénterested employer” provisiois dismissal of the claims
brought under the LMRDA .See Harris v. Plasterers & Cement Masons Lp64b F.2d 1164,
1170 (7th Cir. 1980) (dismissing an LMRDA suit against a union because, among other reasons,
it was “encouraged by an interested employektfamszewski}96 F.2d at 784-85Colapietrq
611 F. Supp. at 95-96 (holding thalhere employer financed &MRDA suit, the court had “no

alternative but to dismiss the complaint”).
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lii. Meadowlands Hospital isan Interested Employer

Defendants argue that the Court shouldngrtheir motion onCount IV because
Meadowlands Hospital is an “interested employart “Meadowlands Hospital has been the sole
financial contributor to Plaintiffdegal . . . fees from JanuaB014 to the present time.” (Defs.
Mov. Br. at 8-9). Specifically, Dendants argue that Meadowlands Hospital is interested because
it is “(i) an employer of HPAE nmabers, (ii) an adversary of E in a serious and ongoing labor
dispute, (iii) the subject of peeedings initiated by the Union agsi it before the NLRB, and (iv)

a participating employer in thetiree health plan tt is the basis for this lawsuit.”Id( at 8).
Defendants also note that Meadowlands Hospaalprovided Plaintiffsvith at least $25,000 to
retain Plaintiffs’ current legal counsel—which is the only compensation Plaintiffs’ counsel has
received in this litigation. (D.E.&N 176-17, Ex. 14 at 1). The Court agrees.

The parties do not dispute thdeadowlands Hospital paid East $25,000 of Plaintiffs’
retainer, the sole source of legal fees for Plaintiffs’ counsel. (Defs. SMF {1 19-20; PIs. Resp. SMF
19 19-20). Thus, it isindisputed that Meadowlands Hospikels, at least, “finance[d]” this
litigation. See29 U.S.C. § 411(a)(4).Although Plaintiffs do nodispute that Meadowlands
Hospital is the only source of legal fees for Ri#fsi counsel, Plaintiffdispute that Meadowlands
Hospital is “interested” withithe meaning of 29 U.S.C. § 411(a)(4). (Pls. Opp. Br. at 13-18).
Construing the term narrowly, Plaintiffs arguattiMeadowlands Hospital is not “interested”
because it has no interest in what is at stake in the dasat 15). According to Plaintiffs, their
claim under 29 U.S.C. § 501(b) lisought “for the benefit of thanion . . . tohalt Twomey’s
ongoing breaches of her fiduciary duty.ld.(at 17). Thus, since tHgnion would be the only
beneficiary of any favorable judgment on Count Mgadowlands Hospital isot an “interested”

employer under 29 U.S.C. § 411 (a)(4ld.X
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Though persuasive, Plaintiffargument misses the pointDetermining whether an
employer has a “share or concerrhe litigation, liable to be affected by it” is not constrained by
whom ultimately receives the benefits of a favorable judgméwniamszewskd96 F.2d at 784
(rejecting plaintiffs’ argument that employer was mdérested because it had “no legal, financial
or business advantage” gained by the sditgt 781));see also Colapietro611 F. Supp. at 95
(rejecting the argument that employer was notr@sied because it would neither gain nor lose
anything from the plaintiffs’ suit)Rather, the proper inquiry is whether the “factual context which
gave rise to the litigation” demainates that the employer is conged with, liable to be affected
by, or has some self-interest in the litigatidddamszewsk#96 F.2d at 784 (finding that employer
was interested because litigati would influence employer’'s bgaining strategy or create
divisiveness within the union amgeaken representational strengdge alsdHarris, 619 F.2d at
1170 (finding that employer was interested in Ittigation because it promised to pay the union
fines plaintiffs were then litigating)Colapiertq 611 F. Supp. at 95 (finding employer to be
interested in litigation because of its draaut conflict with tle defendant union).

Here, in light of the factual context giving riceCount 1V, the Courfinds that no genuine
issues of material fact exist regarding whetiileadowlands Hospital isoacerned with, liable to
be affected by, or has some selerest in this litigation.See Colapierto611 F. Supp. at 95.

Meadowlands Hospital and one of its co-maagDunaev, began to play an important
role in this litigationbetween June 5, 2013 (the filing of thesfiamended complaint) and July 14,
2014 (the filing of the SAC).SeeDefs. SMF § 17; Fonti Dep. 1 27:24-28:7). Ira meeting that
occurred before the filling of the SAC, Fomtkpressed to Dunaev an unease with her then-
attorney. (Fonti Dep. 1 at 28:8-17). Fonti expdal that her lawsuit was beginning to get more

complicated and that she feared her then+adfprcould not handle igrowing complexity. $ee
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id. at 39:10-14). Although Dunaewever suggested what law firmsere available to Fonti, an
attorney present durintheir meeting suggestedathFonti contact the V& firm that currently
represents Plaintiffs. (Fonti Dep. 148:12-18; Fonti Dep3 at 158:13-16).

Notably, Dunaev and Fonti also correspondeceimail regarding the substance of Count
IV. (SeeRebhorn Ex. B at 1-13). On June 3, 2013, for example, Fonti forwarded to Dunaev an
email she received from Twomey in 2008 regagdihe Union’s conflict-of-interest policy.Id(
at 2). Dunaev, in turn, forwmded that email to McQueeny (an ey of a public rations company
hired by Meadowlands Hospital)ld(). On June 12, 2013, Dunaev forwarded another email to
McQueeny from Fonti, which described Twomey as a “greedy union” btissat (L0-12).

On October 10, 2013, Dunaev sent anotheaietm McQueeny. (Dunaev Dep. at 229:19-
21; D.E. No. 199-4, (“Rebhorn Ex. C) at 2). Thmej the email contained a link to the Department
of Labor’s website that concerned union membeosiflict-of-interest filings. (Dunaev Dep. at
231:17-232:9; Rebhorn Ex. C at 2). Although it islaac as to why, Dunaev testified that she
spoke to McQueeny about whether Twomey breadtegediduciary duty by failing to report her
rent-free living arrangementitn Loccke. (Dunaev Dep. &31:17-232:11). McQueeny then
forwarded this email to a colleague stating, “é@n worse for [Twomeyjere. NO filings. Talk
in [A.M.].” (Rebhorn Ex. C at 2).

Moreover, Fonti's and Dunaev's convdisas and emails were occurring while
Meadowlands Hospital was experiencing a “compbeisiness relationshipivith the Union.
(Dunaev Dep. at 252:8-12). The parties agrag theginning in August012 and continuing until
August 2013, the Union filed multiple unfairblar practice charges against Meadowlands
Hospital. (Defs. SMF { 15; Pls. Resp. SMF J| TBhe Union alleged &t Meadowlands Hospital

threatened and “surveillled] the union adias of its HPAE-represented employees and
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repudiat[ed] the terms and conditions [of] tpharties’ collective bamning agreements” in
violation of the National Labor Relations Actdj. In October 2013, administrative proceedings
were then initiated before &_RB administrative law judge.Id.).

This is the factual context in which M#@mwvlands Hospital loane#i25,000 to Fonti to
retain Plaintiffs’ current counsel and add a RBIA claim against Twomey. To be sure, when
Meadowlands Hospital provided $25,000 to Plaintiffsunsel, it was no secret that it was for
Fonti’'s suit against DefendantsSegeDunaev Dep. at 61:1-62:7, 18111). Although initially
unaware of the loan’s amount and purpd3anaev eventually understood that the $25,000—
which Meadowland Hospital paid directly to Pl#iis’ counsel—was to facilitate Fonti’s hiring
of new attorneys for her lawsuit against Defendant). (

Then, on January 30, 2014, two days after recgithe check from Meadowlands Hospital,
Plaintiffs’ counsel filed a substitution of attornegythis case. (D.E. No. 27). On February 19,
2014, Fonti sought leave to filetlSAC, which added the Count Blegations against Twomey.
(D.E. No. 34).

Thus, no genuine issue of magtriact exists as to wheth&leadowlands Hospital is an
“interested employer.” Here, as@vlapietra Meadowlands Hospital aritde Union were in the
midst of a labor dispute. (Defs. SMFLY; Pls. Resp. SMF | 15). And, like @olapietrq the
Court finds that “this is the classic setting inigthan employer would beaotivated to encourage
suits by its employees against their union” because the Union filed multiple unfair labor practice
charges against Meadowlands Hospital, causiegNhRB to initiate proceedings against it.
Colapietrq 611 F. Supp. at 95.

Furthermore, although Count IV may lm@ught for the benefit of the UniosgePls. Opp.

Br. at 15), it nevertheless h&sr greater implications.” Adamszewski496 F.2d at 782. For
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example, a finding that Twomey—who has serasdUnion president since 1978 (except for a
two-year gap during which she was the Vice Precedent)—breached her fiduciary duty to the Union
may cause her to lose the nexation. (Twomey Dep. at 18:4-19:29hdeed, Plaintiffs explicitly
request the mandatory resignation from her positidarasident of HPAE. (B. Opp. Br. at 30).

By seeking to dislodge the Wm’s longstanding president and éat[e] divisions within the
union,” Count 1V will “weaken the union’s fututegargaining power,” which may redound to the
benefit of Meadowlands HospitaRdamszewsk#96 F.2d at 782.

Plaintiffs’ reliance onFarowitz v. Associated Musicianir the proposition that
Meadowlands Hospital is not interested in titigation is misplaced. (Pls. Opp. Br. at 15-16
(citing 241 F. Supp. 895 (S.D.N.Y. 1965)). Rarowitz the court was persuatdidy the fact that
the union-member plaintiff was comepely unaware of any participation by the alleged interested
employer. Farowitz, 241 F. Supp. at 908-09. Here, the updisd facts support the conclusion
that Fonti was aware of Meadowlands Hospitadl ®unaev’s involvement in the lawsuit, and
those nonparties were aware of the purpose ef%225,000 loan for legal fees (paid directly to
Plaintiffs’ counsel). $eeDunaev Dep. at 61:1-62,:141:9-11, 260:1-262:25).

Given this backdrop, the Court grants sumymadgment in favor of Defendants on Count
IV, because it finds that there m® genuine issue of materiact as to whether Meadowlands
Hospital is an interested employer who directhaficed Plaintiffs’ introduction of Count IV into
this action. Since the Court grants Defendants’ motion on Count IV 8#&6e Plaintiffs’ motion

for summary judgment on the same coung[INo. 174) is denied as moot.

26



C. Fonti’s Motion for Summary Judgment on Twomey’s Counterclaim
i. The Court May Lack Subject-Matter Jurisdiction

Fonti moved for summary judgment on Tworise€ounterclaim. (D.E. No. 173). The
Court, however, is concerned that it lacks sabmatter jurisdiction ovefwomey’s Counterclaim
for two reasons: (i) the Court is not entiretertain whether Twomey’s Counterclaim is
compulsory or permissive; and (i) if the Coumwtam is permissive, the Court is not convinced
that Twomey has asserted a proper independend i subject-matter jurisdiction pursuant to
28 U.S.C. § 1367(a). For the reasons set forthvgeltie Court will order the parties to submit
supplemental briefing on whether the Court has subject-matter jurisdiction over Twomey’s
Counterclaim.

Although the parties have not raised the isgue Court must, on its own initiative, police
the existence of subject-matter jurisdictidRuhrgas AG v. Marathon Oil Cb26 U.S. 574, 583
(1999) (“Subject-matter limitations on federal juregtbn serve institutionahterests. They keep
the federal courts within the bounds the Constituand Congress have prescribed.”). “Federal
courts are not courts general jurisdiction.”"Bender v. Williamsport Area Sch. Distrid{75 U.S.
534, 541 (1986). In order to adiicate a claim, federal cdar must have subject-matter
jurisdiction. 1d. “[B]ecause subject matter jurisdiction is non-waivable, courts have an
independent obligation to satisfy themselves of jurisdiction if it is in douBE%sbit v. Gears
Unlimited, Inc, 347 F.3d 72, 76-77 (3d Cir. 2003) (explaining that a court can sagssponte
subject-matter jurisdiction concernsge alsd-ed. R. Civ. P. 12(h)(3) (“fhe court determines at
any time that it lacks subject-matter jurigdia, the court must dismiss the action.”).

How a counterclaim is characterized detemsithe requirements for establishing subject-

matter jurisdiction. Federal Rule of Civil ddedure 13 permits two kinds of counterclaims:
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compulsory and permissive. A counterclaim impalsory if it “arises out of the transaction or
occurrence that is the subjecttiea of the opposing party’s claim.” Fed. R. Civ. P. 13(a)(1)(A).
By their nature, compulsory counterclaims does fequire an independejotrisdictional basis to
be brought in federal court, even when it is purely a state-law claolfington v. Reconstructive
Orthopaedic Associates, No. 16-4935, 2016 WL 7411527, at *9 (E.D. Pa. Dec. 22, 2016) (citing
Ambromovage v. United Mine Workers of Af26 F.2d 972, 988 (3d Cir. 1984)). Here, the Court
is uncertain whether Twomey’s Counterclaim “ariees of the transactioar occurrence that is
the subject matter of the opposing partyaml.” Fed. R. Civ. P. 13(a)(1)(A).

Alternatively, a counterclaim is permissivatifs a “claim that ismot compulsory.” Fed.
R. Civ. P. 13(b). A permissiveounterclaim “requires a basisrftederal jurisittion [that is]
independent of the opposing party’s clainWolfington 2016 WL 7411527, at *9 (citingldens
Inc v. Packel 524 F.2d 38, 52 (3d Cir. 1975)). Here, dmey’s Counterclaim appears to be
permissive because the thrust of the counterclaira doeappear to “[arise] out of the transaction
or occurrence that is the subject matter ef tRlaintiffs’ ERISA and the LMRDA claims. Fed.
R. Civ. P. 13(a)(1)(A);4eeCounterclaim {1 7-8 (stating thRlvomey alleges defamation based
on comments Fonti made on the website aadebook page)). Indeed, Twomey appears to
concede as much because she asserts thatdhrt has subject-matter jurisdiction over her
Counterclaim based on 28 U.S&1367, the federal statute cregtisupplemental jurisdiction.
(SeeCounterclaim | 1 (asserting thdtlhis Court has jurisdicbn of this Counterclaim in
accordance with 28 U.S.C. § 1367")).

Still, the Court is not certain that 28 UCS.§ 1367 provides amdependent basis for
subject-matter jurisdiction over Twomey’s Countaim. Pursuant to § 1367, “in any civil action

of which the district courts have jurisdiction, tiistrict courts shall have supplemental jurisdiction
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over all other claims that are so related to clamtke action within such original jurisdiction that
they form part of the same case or controversy under Article 11l of the United States Constitution.”
28 U.S.C. 8§ 1367(a). The Supre@eurt has explained, however, that “case or controversy” in §
1367 means that “[t|he state and federal claimust derive from a common nucleus of operative
fact.” United Mine Workers of Am. v. Gihli383 U.S. 715, 725 (1966)Here, the “common
nucleus of operative fact[s]” that suppoRfaintiffs’ claims under ERISA and LMRDA are
separate and distinct from the facts suppgrTwomey’s Counterclaim for defamation.

Even ifitis possible for aotirt to exercise supplementatigdiction pursuant to 29 U.S.C.
8 1367, the Court may decline to exise supplemental jurisdiction if:

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates p¥#ee claim or claims over which the
district court has aginal jurisdiction,

(3) the district court has dismissed all claiov&r which it has original jurisdiction,
or

(4) in exceptional circumstances, there are other compelling reasons for declining
jurisdiction.

28 U.S.C. § 1367(c)(1)-(4). The Court is naneinced that, even if it had supplemental
jurisdiction pursuant to 8 1367(a), it should exse supplemental jurisdiction over Twomey'’s
Counterclaim.

Because the parties have not addressed whether the Court has subject-matter jurisdiction
over Twomey’s Counterclaim, the Court will ordiae parties to submit supplemental briefing
addressing this issue. Accordingly, the Coutt reserve its determination of Fonti’s motion for

summary judgment on Twomey’s Counterclaim.
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D. Plaintiffs’ Remaining Claims

Although not addressed by the parties, Couratad Il appear to be moot. Count I, for
example, alleges a “clarification of rights” guant to 29 U.S.C. § 1132(a)(1)(B). (SAC 1Y 38-
41). District courts in this Circuit, however, ddhat a proper defendant for a claim pursuant to
29 U.S.C. 8 1132(a)(1)(B) is either the pitelf or the plan and its fiduciarieSeeHall v. Glenn
O. Hawbaker, InG.No. 06-1101, 2006 WL 3250869, at *9 (M.Pa. Nov. 8, 2006) (holding that
the plan itself is the proper defendarBjjglia v. Horizon Halthcare Serv., In¢.No. 03-6033,
2005 WL 1140687, at *5 (D.N.J. May 13005) (holding that both thegn and its fiduciaries are
proper defendants). Here, the parties stipulatétetalismissal of both the plan administrator and
the plan itself. $eeD.E. Nos. 195 & 203). And, as notadove, neither the Union nor Twomey
are fiduciaries of the plan. cgordingly, since the proper defemtia for Plaintiffs’ claim under a
29 U.S.C. § 1132(a)(1)(B) have been dismissed bulatipn of the partieCount | appears to be
moot.

Similarly, the allegations in Count Il foswn breaches of fiduciary duties by Defendant
Benserco (as the plan admingbr) and Defendants Slotphihson, and O’Hearn (as the plan’s
trustees). (SAC 11 42-45). Agathe parties haveigtlated to the dismsbal of these Defendants
from this case. JeeD.E. Nos. 70, 193, 194 & 195). Count lletkefore, also appears to be moot.

Accordingly, in their supplemental briefing etiparties shall also address the viability of
Counts | and Il
V. CONCLUSION

For the above reasortbe Court GRANTS Defendants’ motion for summary judgment on

Counts Il and 1V, DENIES Plaintiffs’ motion faummary judgment on Count IV as moot, and
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RESERVES its determination of Fonti's motion for summary judgment on Twomey’s
Counterclaim pending submission of the parties’ supplemental briefing.

s/Esther Salas
Esther Salas, U.S.D.J.
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