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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

KATHELEEN FONTI, et al.,

Doc. 239

Plaintiff s, i Civil Action No. 13-4231(ES) (JAD)

v. OPINION

HEALTH PROFESSIONALS AND ALLIED
EMPLOYEES, AFT/AFL -CIO, et al.,

Defendants.

SALAS, DISTRICT JUDGE

Before theCourt is Defendants Health Professionals and Allied Employees, AFT/AFL

ClO’s (the “Union”) and HannahTwomeys (“Twomey”) (together“Defendants”)appeal of

Magistrate Judg@oseph A. Dickson’s (“Judge Dickson”) September 25, 2017 Letter (Wder

No. 29 (the ‘Order”). (D.E. No. 236). The Court has consideredpaeies’ submissiongnd

briefing,! and decides the motion without oral argumegeeFed. R. Civ. P. 78(b)L. Civ. R.

78.1(b) For the reasons that follow, the Court DENIESendantsappeal and AFFIRN Judge

Dickson’s Order.
l. Background

A. Factual Background

The facts of the underlyinfawsuit were summarized in this Court’'s March 31, 2018

Opinion. Sed~onti v. Health Professionals & Allied EmployeB®. 134231, 2017 WL 1197759

! (D.E. No. 2362 (“Defs. Mov. Br.”); D.E. No. 237 (“PlOpp. Br.”); D.E. No. 238 (“Defs. Reply))
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at *1-4 (D.N.J. Mar. 31, 2017). The Court summarizes €adis relevant to the present appeal.

Katheleen Fonti (“Fonti”) and other members of the Urftogether “Plaintiffs”) initiated
the underlying lawsuit in state court before the case was removed to thisrCawist 2013.1d.
at *4. At the time Plaintiffs were represented by another couns®éeid. at *2. The current
dispute arises because danuary 28, 2014AleadowlanddHospital(the “Hospital’}—a nonparty
to the litigation and signatory to collective bargaining agreements with the Umitote a
$25,000 check to Chiesa Shahinian & GiantorR&( CSG') as payment dfonti’'sand the other
Plaintiffs’ initial retainer fee.ld. at *3. As far as the record shows, this payment was a loan from
the Hospital to Fontiseeid. at *13, though no loan agreement or similar documentation has been
produced ¢eeD.E. No. 199f 12),and it is unclear whether the loan was reps@&tD.E. No. 176
1 23)2 CSGthenreplaced the prior counsel as attorney of redortie lawsuitand entered into
retainer agreemesitwith Fonti andthe other Raintiffs. Fonti, 2017 WL 1197759at *3.
Concurrently, Raintiffs, through CSGfiled a second amended complaint (“SACI9. at *4. The
SAC added Count lll, breach of fiduciary duty againstdafendants, an€ount V, a Labor-
Management Reporting and Disclosure Act (‘LMRDA”), 29 U.S.C. § 50b(apch of fiduciary
duty against Twomey, the Union’s presideld.

On March 31, 2017, the Court grant@kfendantsmotion for summary judgmeran
Counts lllandIV of the SAC. Id. at *15. Defendantsargued entitlement to summary judgment
on both counts based on thaterestecemployef rule under theeMRDA. Id. at *6 & *10. As
to Count Ill, the Court held that the interested employer rule did not apply becauksrtterose

under ERISA, nothe LMRDA. Id. at *6. Ultimately, the Court granted summary judgment

2 As with their summary judgment motiddefendantagain state that théospital made two separate $25,000
payments t€SG (Defs.Mov. Br. at 3). But as this Court stated in its OpinPlaintiffsdisputel the second $25,000
payment as being made in @rrFonti, 2017 WL 1197759, at *2 n.4, and Defendants have not provided any new
evidence that would show otherwise.



becausdhe evidencesupported the finding thddefendantsvere not fiduciaes as defined by
ERISA. Id. at *7-10.

As to Count IV Plaintiffsraised a novel argument in this Circuit, arguing that because the
claim was brought for the benefit of the Union, and only the Union would bemefiaffavorable
finding, the Hospital was not “interested” within the meaning of the LMRDA. at *11.
Although this Court found #targument “persuasive,” the Court ultimately found the reasoning
by sisterCircuit Court of Appealsnorecompellingin interpreting the meaning tiie “interested
employer”provision ofthe LMRDA. Id. at *12. Thus, the Court granted summary judgment in
favor of Defendanton Count IV. Id. at *13.

Subsequently, oduly 14, 2017the lawsuit was terminatedter the partieagreedhat the
remaining federal law counts weraoot, and tke Court declined to exercise supplemental
jurisdiction over remaining stataw claims (D.E. No. 225).

B. The Motion for Sanctions and Judge Dickson’©rder

On May 19, 2017, before the case was termin@efkndantdiled a motion for leave to
move for sanctions against CSG and the Hospital based on the Hospital’s finarfelampiiffs’
litigation. (D.E. No. 214). Specificalljpefendantsought “an Ordedirecting the Hospital and
CSG to pay the attorneys’ fees and costs incurreddigndantsn defending against Plaintiffs’
action, as sanctions for the Hospital's and CSG’s flagrant and continuing violation of the
‘interested employer’ provision of’ theMRDA. (Id. at 1).

On SeptembeR7, 2017, Judge Dickson deniedfendantsmotion on the merits(Order
at 4. Although Defendantsontended that th€ourt should not reach the merits, Judge Dickson
notedthatthe partiesbriefing waspredominantly focuseon the merits of the motion for sanctions

rather than on whether leave should be grant@d. at 2). Judge Dickson observed that



Defendantsmoving brief “contained no arguments pertaining to its motion for leave to file and
sixteen pages on the merits of . whethersanctions shoulthie imposed” andhat Defendants
reply focused only 2.5 pages on the motion to leave and eight on the rfidrisiting D.E. Nos.
214 & 222). Thus, Judge Dicksarasoned that since the parties had already extensively briefed
the merits, it would have beemrihecessarand judicially inefficient for the parties to provide
additional briefing.” (d.).

As tothe claim for sanctions agair@8G? Judge Dickson concluded thtlhere has been
no finding that the lawsuit was frivolous, or filed in bad faiti{ltl.). To support this finding,
Judge Dickson properly explained that Count Il of the Complaint contained plaaiséigjations
thatDefendantengaged iseverabad faith infractions, buhis Court granted summary judgment
against Plainti$ becauseDefendant were not fiduciaries under ERISA.(Id.). Additionally,
Judge Dickson explained thatgranting summary judgment on Count t¥is “Court foundthat
Plaintiffs argumentvas‘persuasivebut ultimately that it ‘misses the point.(1d. (quotingFonti,
2017 WL 1197759, at *12))"Nowhere did the Court find bad faith or imply tisainctions were
appropriate.”(Id. at 2-3). As such, Judge Dicksaeasoned thdthe Court’suse of ‘persuasive’
in addressing [Plaintiffs’] arguments is inconsistent with famging of bad faith.” Id. at 3.

Judge Dickson went on to state that other issues further undersuit#i®lity of imposing
the requested sanction this case For example, Judge Dickson explained that “[tlhe conduct
complained of herein was not disobeying a Court Order nor was it abusing teolitigrocess.
It was a violation of a statute, where the remedgfimh violation has been found to be a dismissal
of the action.” (Id.). And Defendantsd][id] not cite to any authority where a court suggests that

an additional remedy is implied or requiredld.). Additionally, Judge Dickson also reasoned

3 The Court notes that Defendants and the Union reached a confiden&athsattland therefore, Defendants
do not appeal that portion tife Order. (Defs. Mov. Br. at 1, n.1; D.E. No. 234).
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that the existence of adispute to whether the funds paid to CSG were a loan drfadher
clouded the record as to any bad faith on the part of CS@l.). Lastly, the fact thadbefendants
were pursuing a remedy for the same conduct against the Holsmtadh anothevenue, coupled
with the fact that this had been a “messy case” full of allegations of inappeoguraduct by both
sides, further weighed against the Csuekerci® of its inherent power.ld. at 3-4).

ConsequentlyJudge Dickson found it more appropriate for the Court to decline “to wade
into the morass of ill will between these litigants in order to punish the Coungdlfotiff and
the Hospital. . . .” Ifl. at4).

On October9, 2017, Defendants appealed Judge Dickson’s Oss#mkingsanctions
against both CSG and the Hospital. (D.E. No. 230). During the pendency of the appeal,
Defendants and the Hospital reached a settlement. (D.E. No. 234). Becaysgetiaased
arguments against the Hospital that were intertwined with arguments against €SGyuith
denied the appeal without prejudice. (D.E. No. 235). On May 13, 2018, Defendants filed the
instant appealisputing the denial of sanctions as to CSG only. (D.E. No. 236).

Il. Legal Standard

Non-dispositive motions decided by a magistrate judge may only be set asidalisyritie
court if the “order is found to be clearly erroneous or contrary to law.” Re@iv. P. 72(a) L.

Civ. R.72.1(c)(1) Conversely, dispositive motions heard by magistrate judges are sulgject to
novoreview by the district court28 U.S.C. § 636(b)(1)(C); Fe®. Civ. P. 72(b); L. Civ. R.
72.1(c)(2).

Both parties here rely on the “clearly erroneous or cont@law” standard.(SeeDefs.

Mov. Br. at 6; Ps. Opp. Br. at 3).1t is unclearhowever,whether motions for sanctiotike the

one in question herseeking attorneys’ fesfter discoveryglosedbut before the disposition of the



entire caseare considered dispositive or ndispositive. Compareln re Prudential Ins. Co. of
Am. Sales Practices Litigh3 F.Supp.2d 516, 519 (D.N.J1999),affd in part, revd in part on
other grounds by278 F.3d 175 (3d Cir. 20023pplying de novo reviewfter noting that[t]he
circuits are divided as to whether the imposition of sanctions is considered atilispostion”
and that “hese decisions indicate that pds&overy sanctions may be dispositive under Fed. R.
Civ. P. 72"}y with Miller v. Beneficial Mgmt. Corp844 F.Supp. 990, 1007 (D.N.J. 1993) (treating
motion for sanctions as natispositive and reviewing magistrate decision to determine whether it
was clearly erroneous or contrary to laamd Medphone Corp. v. Denigriso. 923785, 1993
WL 13147999, *4 (D.N.J. July 28, 1993) (same).

In any event, the Court need not resolve this is®oausgevenapplyingde novaeview,
the Court finds thaDefendanthavefailed to show thathe requestedanctions argvarranted.
Therefore, Judge Dickson Order could not have been clearly erroneous or contrary t
1. Discussion

A. The Court’s Inherent Authority

“It has long been understood that certain implied powers must necessaritytoesut
Courts of justice from the nature of their institution, powers which cannot be dispeith in a
Court, because they are necessary to the exercise of all otRelibé&imer, Eichen & Braverman,
P.C. v. Charter Techs., Inc57 F.3d 1215, 1224 (3d Cir. 1995) (quoti@dgambers v. NASCO,
Inc.,, 501 U.S. 32, 43 (1991) (internal brackets and quotation marks omitted). “Among the implied
and ‘incidental’ powers of a federal court is the power ‘to disciplir@raglys who appear foge
it.” 1d. (quotingChambers501 U.S. at 43). Thus, “a court has the inherent authority to impose
sanctions when an attorney hasted‘in bad faith, vexatiously, wantonly, ofor oppressive

reasons” Inre Prudential Ins. Co. Am. Sales Practiagdd. Agent Actions278 F.3d 175, 188



89 (3d Cir. 2002) (quotin@hambers501 U.S. at 45).

“However,‘because of their very potency, inherent powers must be exercised with testrain
and cautioni” Prudential Ins. Cq.278 F.3d at 189 (quotinghambers501 U.S. at 4) (internal
brackets omitted).“I n the Third Circuit, ‘a district court must ensurthat there is an adequate
factual predicate for flexing its substantial muscle under its inherent poavet must also ensure
that the sanction itilored to address the harm identified.Wachtel v. Health Net, Inc239
F.R.D. 81, 100 (D.N.J. 2006) (quotimRgpublic of Philippines v. Westinghouse Electric Cotf.,

F.3d 65, 74 (3d Cir. 1995)). Thuscaurt should invoke its inherent power sparingly and under
limited circumstances where misconduct is cledhat is, “a finding of bad faith is ‘usually’
required” before inherergower sanctions are ordered, and generally a court should not resort to

such sanctions unless “the conduct of a partgn attorney is egregious and no other basis for
sanctions exists.”Prudentiallns. Co, 278 F.3d at 181 & n.4, 189 (quotiigartin v. Brown 63
F.3d 1252, 1265 (3d Cir. 1995)).

When the sanctions sought are the imposition of attorneysafekgosts, bad faith is a
required showingSed_andon v. Hunt938 F.2d 450, 454 (3d Cir. 199Republic of Philippines
43 F.3dat 74 n.11 (Landonaddressed the propriety of assessitigrneys’feesagainst a litigant;
thus, we followed the Supreme Court’s decisio@iamberswhich also involved assessment of
attorneys’ fees.”Jemphasis in originalsee also Hackman v. Valley Fa@32 F.2d 239, 242 (3d
Cir. 1991) (“To justify the imposition of excess costs of litigation upon an attornegohduct
must be of an egregious nature, stamped by bad faith that is violative of recogamizads in
the conduct of litigation.”). “To find bad faith, a court must find ‘some indicatianahtentional

advancement of a baseless contention that is made for an ulterior purpose, e.g., hacgssment

delay.” Inre Intel Corp. Microprocessor Antitrust Litigo62 F. Supp. 2d 606, 617 (D. Del. 2008)



(quotingFord v. Temple Hosp7,90 F.2d 342, 347 (3d Cir. 1986)). Moreover, bad faith conduct
must be demonstrated through clear and convincing evid&eeSutton v Am. Fedn of State,
Cty. & Mun. Workers, Local 1510lo. 966065, 1997 WL 34663, at *7 (E.D. Pa. Jan. 28, 1997)
Ali v. Tolbert,636 F.3d 622, 627 (D.Cir. 2011).

B. Analysis*

Defendantsarguethat Judge Dickson’s “suggestion that the Court cannot exercise its
inherent power to sanction CSG’s misconduct absent some (undefined) further showalg of b
faith . . . is in error in several respects.” (Defs. Mov. Br. at E&kt, Defendantargue thadudge
Dickson mistatedthe law because “the Third Circuit has recognizledt] a showing of bad faith
is notrequired for imposition of inherent authority sanctiondd.). In supportDefendantgpoint
the Court taChamberavhere the Suprem@ourt noted that sanctions may be imposed for actions
taken “in bad faith, vexatiously, wantonlyr for oppressive reasons.(ld. (quoting Chambers,
501 U.S. at 45—-4Qemphasis in original) Defendantslsonotethat theThird Circui has stated
that inherent powersanctions “do not always require a showing of bad faitfid. (quoting
Prudential Ins. Cq.278 F.3d at 181 n.}1)

This argument however,misunderstandshe language in these cas&efendantsare

4 As a threshold matter, the CotefectsDefendants’ unsuppa@tl onesentence suggestion that Judge Dickson
committed procedural error by considering the merits of Defendantsomadqsee Defs. Mov. Br. at 5), when
Defendants only briefed the merige€D.E. Nos. 214 & 222)Becausehe parties had briefed the ritsrand it was
evident from the briefing that Defendants could not meet the highasthrehjuired for such sanctions, the Court sees
no error in the finding that it was “unnecessary and judicia#fficient for the parties to provide additional brigfit
(Order at 2. See, e.gNSI Int'l, Inc. v. MustafaNo. 125528, 2014 WL 12539347, at *15 (E.D.N.Y. Feb. 25, 2014),
report and recommendation adopté&®14 WL 1232941 (E.D.N.Y. Mar. 26, 2014ff'd, 613 F. App’'x84 (2d Cir.
2015) (denyingn the meritsnotionfor leaveto move forsanctions based on arguments that the lawsuit was frivolous,
when the court concluded that the plaintiffs had presented a valid cM@&#; Entmt, Inc. v. Natl Prod. Ltd, No.
10-7083 2012 WL 4052023, at *6 (C.D. Cal. Sept. 14, 2012) (denying motion for leaite todtion for sanctions

on the merits because defendants failed to provide sufficient evittesgpport sanctionsjee alsdLandis v. N. Am.

Co,, 299 U.S. 248, 254 (193@ecognizing “the power inherent in every court to control the dispositibtre@auses

on its docket with economy of time and effort for itself, for couresad, for litigants”);Eash v. Riggins Trucking Inc.
757 F.2d 557, 567 (3d Cir. 1985) (“A cowrinherent power to manage its caseload, control its docket, and regulate
the conduct of attorneys before it, provides authority to fashion toalaiththe court in getting on with the business
of deciding cases.”)



correct in that ahowing ofbad faithis not alway requiredfor a court toexercise its inherent
power toimposesanctiors. SeePrudential Ins. Cq.278 F.3d at 181 n.4As lJustice Scalia
explained inChambersnot “all sanctions imposed under the countderent authority require a
finding of bad faitki’ but rather, the required finding will depend on the type of sanstbaght.
Chambers501 U.Sat59 (Scalia, J.dissenting) (For example, a court has the power to dismiss
when counsel fails to appear for trial, even if this is a consequence of negligderettan bad
faith.”).

The majority Opinion andustice Scalialso explainedhoweverthat the imposition of
attorneys’fees i.e. feeshifting, doesrequirea finding of bad faith.Seeid. at 9 (Opinion of the
Court) (‘A court must . . . comply with the mandates of due process, both in determining that the
requisite bad faitlexists and in assessing fee¢einphasis addedy. at 59 (Scalia, J., dissenting)
(“[A] ‘ badfaith’ limitation upon the particular sanction aftorneys’ fees derives from our
jurisprudence regarding the-salled American Rule, which provides that the prevailing party
must bear his own attorneys’ fees and cannot have them assessed agaisst.thednd a close
reading of the language Prudential and the cases cited bypgtainly showsthatthe Court of
Appealsfor the Third Circuithasfollowed this bad faith requirementSeeLandon 938 F.2dat
454 fequiringa showing of bad faith to imposdtorneys’feesundercourts inherent power to
sanction; Republic of Philippines43 F.3dat 74 n.11 {liscussingJustice Scalia’'sdissent and
cabiningLandonto attorneysfees caseskee also In re Beerdlo. 091666, 2009 WL 4282270,
at *7 (D.N.J. Nov. 30, 2009aff'd, 399 F. Appx 748 (3d Cir. 2010) (“While the Third Circuit has
not made clear when sanctions may be imposed based upon something less than bad faith conduct,
this Court agrees with the Blemiptcy Court that when the sanction sought involvessfefting,

a finding of bad faith is indeed requiréd.



Indeed, tle samebad faith requirement applies to sanctions under 28 US1027 for
substantially the same underlyipglicy concerns SeelLaSalle Nat. Bank v. First Connecticut
Holding Grp., LLC, 287 F.3d 279, 289 (3d Cir. 200@)he power to sanction under § 1927
necessarily carries with it the potential for abuse, thedefore the statute should be construed
narrowly and with great caution so as not to stifle the enthusiasm or chilieigvity that is the
very lifeblood of the law) (internal quotation marks omittedBaker Industr. Inc. v. Cerberus,
Ltd., 764 F.2d 204, 208 (3d Cit985) (“Th[e] bad faith requirement is . . . necessary to avoid
chilling an attorneysfegitimate ethical obligation to represent his client zealously[.]”)

Here, Defendantsask this Court taexercise ts inherent authority t@anction CSG by
imposing attorneysfeesand costson CSG. (Defs. Mov. Br. at 1). As just explain, oder
ChambersLandon and their progenguch sanctions require a showing of bad faiffherefore,
Judge Dickson was correct lielying on the fact that[f\jowhere did the Court find bad faith or
imply that sanctions were appropriate’deny that request(SeeOrder at2—3). Therefore, the
Court rejectDefendants’ arguments to the contrary.

Defendantsnext argue that Judge Dickson *“disregard[ed] tkeverity of CSG’s
misconduct.”(Defs. Mov. Br. at 12)Defendantsiote thathe LMRDA, and its prohibition against
interested employer involvement in litigation agaumgbns, has been in effect since 19%@l. at
10). Based on thiRefendantargue that CS@cted in bad faith by proceeding wittelitigation,
which CSG knew or should have knowas “baselesandin violation of federal law.. . " (ld.
at12-13 (emphasis in original)).

However, {t]here has been no finding that the lawsuit was frivolous, or filed in bad faith”

(Order at 3, and the Court sees no reason to make such a fimdivwg AsJudge Dickson correctly

5 28 U.S.C.8 1927 rmits the Court to impose attornéyees sanctions on counsel whmdltiplies the
proceedings in any case unreasonably and vexatiously.

-10-



explained the claims in question were far from baseless or frivol¢8se d. at 2-3). Count I
of the Complaint contained plausible allegations Befendantengaged in bad faith infractions
against its own members, giving rise to a colorable ERISA fiduciary duty.clgdl. at 2) Fonti,
2017 WL 1197759, at *7For instance Twomeylived for years, redtree, in the home of one of
the named partners of the Union’s longstanding law firm, without disclosing ki@mship and
while awarding, “on a no-bid basis, virtually all of the Union’s legal work” to that partrenti,
2017 WL 1197759, &t1-2 & 10. Indeed, althougbefendantargued that the LMRDA prevented
this claim from goingorward the “Court did not dismiss the claims in Count Il because of the
‘interested party’ rule.”(Order at 2)see alsd-onti, 2017 WL 1197759, at *6. Rather, the Court
dismissed the claim, aftemalyzingboth parties’ arguments, on the ground tthet evidence
supported the finding thabefendantswere not fiduciaries under ERISAFonti, 2017 WL
1197759, at *7-10.

Similarly, as toaCount IV—a claim raised only againstvomey—Judge Dickson relied on
this Courts finding that Plaintiff's argumestiere”persuasivé. (Order at 2 (quotingonti, 2017
WL 1197759, at *12)).As Defendanthave conceded, the legal question this Cansiveredvas
an issue of first impression that had “not previously been authoritativelsndaed either in the
courts of this federal district or by the Third Circui{D.E. No. 211at 2). Plaintiffs, through CSG
as their counsel, raised colorable argugargumerdthat this Court found to be persuasiBee
Fonti, 2017 WL 1197759, at *12. And as Judge Dickson explained, “the Court’s use of
‘persuasive’ in addressing [Plaintiffs’] arguments is inconsistent withfiading of bad faib.”
(Orderat 2-3). The fact that this Court ultimately decided that the law of aiherits was more
compellingdoes not mean that the underlying claim and arguments were frivolous or faseles

SeeKelly v. HD Supply Holdings, IncNo. 14372, 2014 WL 5512251, at *6 (D.N.J. Oct. 31,

-11-



2014) (“A weak case, as long as it is arguable, does not merit sanctions.”).

Moreover, Defendants’ argument also ignores that the Supreme Coutiesdurt of
Appeals have consistentlyarnedthat @urts shouldexercisetheir inherent power “wh great
caution,”Chambers501 U.S. at 8, and“to sparingly award sanctions in all but the most egregious
of cases, ‘lest the prospect thereof chill the ardor of proper and forceful advocacy drobehal
[the] client” Kelly, 2014 WL 5512251, at *@uotingHackman 932 F.2d at 242)See alsd~ord
v. Temple Hosp.790 F.2d 342, 349 (3d Cir. 198BYhe uncritical imposition of attorneys’ fees
can have an undesirable chilling effect orattorney’slegitimate ethical obligation to represent
his client zealously.”).

Rather, sanctions of the kizefendantseek are only imposed the most egregious of
circumstancesvhen “there is an adequate factual predicate for flexing [the Court’s] suktant
muscle under its inherent powers.” SeeRepublic of Philippines43 F.3dat 74. See, e.g.
Ferguson v. Valero Energy Corpl54 F. App’x 109, 113 (3d Cir. 2013ffirming imposition of
attorneys’ fees as inherent povganctions when counsel repeatedly violated court otulsis
during discovery andluring a trial, even after several sidebars and confernenchambery
Cannon v. Cherry Hill Toyota, Inc190 F.R.D. 147, 161 (D.N.J. 1999) (imposing sanctions based
onthe ourt’s inherenpowerwhen attorneynade multiple tinsubstantiated personal attacks on
Plaintiff and her attorneys” and repeatedhofated a myriad of professional rules of conduct and
rules of procedurethroughout the pendency of the litigafjpPennsylvania Gen. Energy Co.,
LLC v. Grant Twp No. 140209, 2018 WL 306679, aB*& 9-12 (W.D. Pa. Jan. 5, 2018) (finding
bad faith and sanctioning attorney under the court’s inhgrewer for filing “frivolous legal
claims and defenses” throu@umerousmotions and pleadings” pursuing “nearly identical and

rejected theories” over the course of fifteen years which were “clearly unreksynab

-12-



The record before this Coudlls far short ofthat standard As such, the Court also finds
unpersuasiv®efendantsarguments thatudge Dickson’s Order is premisedaearly erroneous
findings. (SeeDefs. Mov. Br. at 5).Particularly,to support these argumemgfendantsnake a
number ofmisstatementsmischaracterizations, and unsupported assertdrfact devoid of
citation to the record.

For instancePefendantontend that Judge Dickson “misapprehended the basis for the
request insinuating thatludge Dickson interpreted the motion as a request for sanction pursuant
to theLMRDA. (Defs. Mov.Br. at 9 (citing Order at 3))But a plainreading ofJudge Dickson’s
Ordershows thatludge Dicksoronly pointed to the fact thddefendanthad already received a
remedy in the form of dismissal of the ca$erhe hadletermined that theecord did nbevidence
bad faithor a similar reason to imposthe requestedanctios. SeeOrder at 3).Further, Judge
Dickson also highlightetdow Defendantsbriefing hadfailed to povide any case lawnvolving
similar facts where a court had imposed sanctions in addition to dismissing the @ase.
Defendantsbriefingon this appeak equally lackingn that respect

Defendantsalso contend that Judge Dickson commdittéear error when he determined

that the nature of the Hospital's payment of legal fees to CSG “would requirademteary

6 Defendants raise a number of bald assertigBge, e.g.Defs. Mov. Br. a3 (“CSG continued teover up
the Hospital'dllegal financing of this litigation during Defendants’ deposition of Plaintifittd) (emphasis added);
id. at10 (stating that CS@&ngaged irfintentional, coverand continuing litigation of this case in violation of a federal
statutory prohibition”) (emphasis added)d. at 12 (stating that CSGconceal[ed] these unlawful payments”)
(emphasis addell) Defendants, however, provide no citation to the record to sugpeamajority ofthese assertions
and as such, the Court refuses to entertain them.

At the same time o many of the assertions that do contain a citatiwa citedportions of the record do not
directly support th proposition. For example, in tinestatement ofFacts Defendants state that “CSG h&#tempted
to concedthe fact that the Hospital was illegally financing this protracted litigation fremvery beginning of the
law firm’s involvement in the case.[Defs. Mov. Br. at 3emphasis addgd To support this, they point to the
language in the retainer agreements and assert that CSG “mischaracterized” thespayw@ming from Fonti(ld.
(citing D.E. Nos. 176 § 2AL7618 & 17619). But Defendants appear to ignore that the evidence in this record
indicates that the payment from the Hospitak a loan té-onti, and as such, the statensthat “we already received
your retainer” and “we have already received a retainer from Ms. Fonti” are not misetiaations since
presumably Fonti was responsible for that money.

-13-



hearing.” (Defs. Mov. Br. 5 (quoting Order at 3)). To support HrigumentDPefendantontend
that “the Court has already deténed that the Hospital covert payments to CSG constituted
‘direct[] financ[ing] of ‘Plaintiffs’ introduction of Count IV into this actiomnd were therefore
unlawful.” (Id. (quotingFonti, 2017 WL 1197759, at *13))But thisargument mischaracterge
both Judge Dickson’s Order and this Cou@jsinion. In finding thathe Hospital had “directly
financed” Plaintif§, this Courdid notdetermined that the payments were “covent,"unlawful,”
much less tha€CSG actedn bad faith Seegenerally, Fonti 2017 WL 1197759. Indeed, this
Court stated that the paymenmgasa loan fromthe Hospital to Fonti because that is what the
availableevidence suppast Seeld. at *13.” In turn, Judge Dickson explained that the existence
of this very factual disputewhether the payment was a loan or-rétlouds the record of any
bad faith on the part of CSG.{(Order at 3). That is, because it is not even clear whether the
payments weraot a loarto Fonti, there is npersuasivevidence in thisecord to show that CSG
was acting in bad faith. Defendanisisupported assertions to the contrary, therefaile,

Lastly, Defendantsargue that Judge Dickson’s Order was premisadhe “clearly
erroneous” finding that “the relief sought in this action is the same as thethaliekas being
pursued by the NLRB.”(Defs. Mov. Br. at 5).But this statement also mischaracterizes Judge
Dickson’s Qder. Judge Dickson did not find thae relief sought was the same; he statelg
that Defendantsvere already seékg “a remedy for the same ¢onduct complained of hefe
(Order at 4“This Court declines to wade into the morass of ill will between these litigants in order

to punish the Counsel for Plaintiff and the Hospital, particularly where thereadditional

7 In their reply, Defendants stateatH[o]n the third dayf her deposition, November 13, 2015, Fonti finally
admitted that the Hospital was subsidizing this case.” (Defs. Replycitrigy©.E. No. 2381)). However, in the
cited deposition testimony Fonti states that the money wasdrtma Tamara Dunaetheco-owner of the Hospital
(SeeD.E. No. 2381 at 34). This allegation is supported by the other available evidergee, €.9.D.E. No. 176
10, Ex. 8 at 50:1:822). Defendants note thab documentation of this loan has been produseeliefs. Mov. Br. at
4), and that it is unclear whether the loan was repsge.E. No. 1761 23). But these allegations only create
factual disputas to the nature of the payment, asdsuch, do not providdear and convincing evishce of bad faith.
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proceedings currently pendisgeking a remedypr the conduct complained oéte”) (emphasis
added). In otherwords, after having concluded that there waglear evidencef bad faithor
abuse of the judicial process, Judge Dickaddedhat the Court wouldspeciallynot exercise its
inherent authorityto impose sanctioni this casebecauseof 1) the contentious nature of the
underlying litigationand 2) the fact thatDefendantsvere alreadyexploring another avenue of
remedyagainst the Hospitdbr thesameunderlying conduct.

In short, he fact remains that tledlegedconduct in question here simply does not tise
the level under which the Court should exerciséstgstantial muscle under its inherent poWwers
to imposehe requestedanctions.See Rpublic of Philippines43 F.3d at 74 Defendantsio not
meet their burden to e€arly showthat CSGagreed to represePRtaintiffs and litigatel this matter
in bad faith or frivolously. There is also no evidence that CSG violated any cours orde
otherwise abused the judicial procds®udiout thslitigation. Rather, as alreadygained, CSG
raised colorable argumesthat though ultimately fell short, @re persuasive nonethelesshis
conduct falls short from “those cases in which the conduct of a party or an ai®agregious
and no other basis for sanction existsSeeMartin, 63 F.3dat 1265. As such,[t] his Court
declines to wade into the morass of ill will between these litigants in order to poaiSlotinsel
for Plaintiff. . . .” (Order at 4).

IV.  Conclusion
For the foregoing reasonBgefendantsappeal is DENIED and Judge Dickson’s Order is

AFFIRMED. An appropriate order accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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