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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MICHAEL BORDO,
Civil Action No. 13-4421 (BW)

Plaintiff,
V. : OPINION
SPECIAL TREATMENT UNIT,et al.,

Defendant.

APPEARANCES:

MICHAEL BORDGQ, Plaintiff prose

zpzecial Treatment Unit, Annex

P.O. Box 905

Avenel New Jersey001-0905
WIGENTON, District Judge

Plaintiff, Michael Borde an involuntarily committed person pursuant to the Sexually
Violent Predator Act (“SVPA”), N.J.S.A. 30:27.24,et seq, seeks to bring this action forma
pauperis Based on his affidavit of indigence, the Court will grant plaintiff's application to
proceed in forma pauperis (“IFP”) pursuant to 28 U.S.C. § 1915(adaadtthe Clerk of the
Court to file the Complaint.

At this time, the Court must review the Complaint, pursuant to 28 U.S.C. 8§

1915(e)(2)(B), to determine whether it should be dismissed as frivolous or maliciotes|ure

to state a claim upon which relief may be granted, or because it seeks monethifyorel a
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defendant who is immune from such relief. For the reasons set forth below, thedbolutes
that the Complaint should loissmissedt this time.

. BACKGROUND

Plaintiff, Michael Bordo(“Plaintiff”), brings this civil actionfor declaratory relief under
Feckral Rule of Civil Procedure 5€hallenging the validity of his detention under the SVPA.
Plaintiff alleges thaton June 3, 2009, a state court judge conditionally released Plaintiff from the
Special Treatment Unit (“STU”), where Plaintiff had been civilly committednug finding that
Plaintiff: “(1) was not suffering from a mental abnormality; and (2) wddikely to commit a
sexually violent offense in the future if he was to be released.” (ECF No. 1, &otrgil | 4.)

As part of the conditions of his release, Plaintiff had to attend an outpatient sexroffende
treatment program, namely, Aft@are. Platiff alleges that he complied with this requirement
and continued to obey the law on his release. However, on August 3, 2009, Plaintiff was
returned to the STU by the Parole Response Team “for having been in contadawith
enforcement.” (Id., 1 5, 6.) Plaintiff contends that he had not violated any conditions of his
release and he did not violate any lawlsl., {[7.)

Plaintiff also alleges that the state commitment court has adjourned his hearing for
release from STU custody “until a distant datéd., 1 8.) Plaintiff does not provide the date of
his next custody review hearing. He further alleges that he has no knowledgehgsh® was
returned to custody. However, Plaintiff surmises that his detenteynbe based on a sexual
relationshp he had with a female staff member at the STU after he had been released from
custody and before he was returned to the STU. Plaintiff also relates that e $eaff person

is no longer employed at the STU, possibly due to this incidéht. §0,fn 3.)



On April 21, 2013, Plaintiff submitted a STU Request System & Remedy form geekin
his release from STU for continued outpatient treatment in &fgge. The next day, on April
22, 2013, Plaintiff received a response to his administrative remady fSpecifically, the Unit
Director, Tina Spagnuola, stated that “It is our understanding that your behavite
community was an indicator of increased risk. It is our opinion that such risk hasemot be
sufficiently mitigated.” [d.,  11.)

On May 17, 2013, Plaintiff filed an administrative appeal from this decision. On May 21,
2013, Defendant Dr. Merril Main, Clinical Director at the STU, responded tmtiffla
administrative appeal, stating that: “It remains that all information was hgatdunt and that
[Mr. Bordo’s argument is] a legal matter.fd(, § 15.)

On or about July 22, 2013, Plaintiff filed this civil Complaint seeking a declaratory
judgment that he is being unlawfully detained at the STU by Defendant, Dr. MaimtifPlai
ultimately seeks his release from civil commitment.

II. STANDARDS FOR A SUA SPONTE DISMISSAL

Pursuant to 28 U.S.C. § 1915(e)(2)(B)district courtmust review complaints in those
civil actions in which the litigants proceedingn forma pauperis Specifically, ths statute
directs district courts teua spontelismiss any claim that is frivolous, is malicious, fails to state
a claim upon which relief may be granted, or seeks monetary relief fromeaddet who is
immune from suchelief. Id. Accordingly, because Plaintiff is proceedingorma pauperisn
this matter, this action is subject sma spontescreening for dismissal und@8 U.S.C. §
1915(e)(2)(B)

“The legal standard for dismissing a complaint for failure to state a claimr (it

PLRA] is the same as that for dismissing a complaint pursuant to a motion filed Rulger
3



12(b)(6) of the Federal Rules of Civil Proceduréfuanno v. Green-- F. App’x ---, 2013 WL
2350169, *2 (3d Cir. 2013) (discussing 28 U.S.C. § 1915(e)(2)E\rteau v. United States
287 F. App’x 159, 162 (3d Cir. 2008) (28 U.S.C. 8§ 1915A(b)). According to the Supreme
Court’s decision inAshcroft v. Igbal “a pleading that féers ‘labels or conclusions’ or ‘a
formulaic recitation of the elements of a cause of action will not do.” 55686% 678 (2009)
(quoting Bell Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007)). Rather, to prevent
summary dismissal, the complaint must allege “sufficient factual matter” to show tradaithe
is facially plausible. Fowler v. UPMS Shadysig&78 F.3d 203, 210 (3d Cir. 2009) (citation
omitted). Moreover, while pro se pleadings are liberally constiiggs v. Atty. Gen655 F.3d
333, 339 (3d Cir. 2011), “pro se litigants still must allege sufficient facts in theiplkaints to
support a claim.”Mala v. Crown Bay Marina, In¢.704 F.3d 239, 245 (3d Cir. 2013) (citation
omitted). Nonetheless, courts must be cognizant thatgib&l standard “is not akin to a
probability requirement.” Covington v. Int'l Ass’n of Approved Basketball Officjald0 F.3d
114, 118 (3d Cir. 2013) (quotirigbal, 556 U.S. at 678) (internal quotation marks omitted).
lll. DISCUSSION

Plaintiff appears taehallenge the validity of his detention under the SVPHAe admits
that his recommitment hearing has been adjourned. He also admits that he filed admigistrativ
remedies regarding his detention, but did not appeal the administrative decision tatehe s
courts for review. Instead, throughis declaratory @ion, Plaintiff is attempting to make an end
run around state court review by asking the federal courtileo on the validity of his civil
commitment

This Court first observes that, to the extent a final judgment of commitment is still

pending befor¢he state courts, as it appears to be alleged by Plaintiff here, it is inagier dqr
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this Court to consider issues that necessarily encroach on matters undeowstatieliberation.
In other words, &deral court generally will not intercede tansader issues that the plaintiff has
an opportunity to raise before the state co8ee Younger v. Harrig01 U.S. 37 (1971).

However, where a state cojutigment of commitment has been entered against Plaintiff
federal courts are without jurisdioti to undertaka review of the state court decision, pursuant
to the RookerFeldmandoctrine. See District of Columbia Court of Appeals v. Feldmé&s0
U.S. 462, 48283 (1983);Rooker v. Fidelity Trust Cp263 U.S. 413, 41486 (1923);See also
Exxon Mobil Corp. v. Saudi Basic Industries Corp44 U.S. 280, 2842005) (holding that
RookerFeldmandoctrine bars a District Court from hearing “cases brought by ctate losers
complaining of injuries caused by staieurt judgments rendered before thetrdis court
proceedings commenced and inviting district court review and rejectidrosé judgments.”);
Bonham v. Givend 97 F. Appx 148, 150 (3d Cir2006) €inding thatRookerFeldmandoctrine
deprived District Court of jurisdiction to entertain plaintiff's § 1983 claims wplkietiff sought
remedies that would prevent enforcement of state court order continuing plaimidisntary
commitment in state hospitalPliver v. Dow Civ. No. 10-1542 (DMC-JAD), 2011 WL 601556,
*10 (D.N.J. Feb. 17, 2011)elson v. HughesNo. 07#5766 (JLL), 2008 WL 5046767, *2
(D.N.J. Nov.20, 2008) (noting thathere “Plaintiff asks [the District] Court to effectively nullify
a decision reached in statourt, theRooker—Feldmanloctrine presents a complete bar to [the
District] Court's jurisdiction over the matter.”).

Nevertheless, Plaintifs entitled to challenge the validity of his state court judgment of
commitment based on allegations of constitutional violapansuant t028 U.S.C. § 2254.
Indeed,to the extent a final judgmerdf reecommitmentwas enteredagainstPlaintiff, and

Plaintiff seeks tachallenge thatletention such claimnecessarily implicates the validity of his
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civil re-commitmentandthe only avenue to challenge the validity of hicoenmitment is via a
petition for a writ of habeas corpus under 28 U.S.C. § 228dreover, Plaintiff may challenge
the validity of his detention pursuant to a final judgment of commitment via a federal § 2254
habeas petition onlafter he has exhausted his state court remedies under that st3ade.
Preiser v. Rodriguezt11 U.S. 475, 50q1973) (“[W]hen a state prisoner is challenging the very
fact or duration of his physical imprisonment, and the relief he seeks is a detenminat he is
entitled to immediate release or a speedier release from that imprisonmentle hisdsoal
remaly is a writ of habeas corpus.QlJiver v. Dow 2011 WL 601556, at 11).

In his Complaint for declaratory relief, Plaintiff does not challenge hisntienh on the
grounds that he is not receivirtyle process oappropriate treatment as provided untie
SVPA. Rather, he is simply contestitige validity of his recommitment, which Plaintiff
concedes is still under state court review at the time he filed this action. Thusgttbrs is
distinguishable fronothercivil rights actions that have alled due process violations where the
conditions and duration of confinement bear no reasonable relation to the purpose for which
persons are committed.See, for instance, Seling v. Yourg8l U.S. 250, 265 (2001);
Youngberg v. Romed57 U.S. 307324 (1982) (holding that civilly committed person has a
protected liberty interest in “conditions of reasonable care and safetgnadhs nonrestrictive
confinement conditions and such training as may be required by these irieeeatsse] such
conditions of confinement would comport fully with the purpose of respondent's commnjitment
and that the available remedy for such violation was damages and not relemsagr v.
Fauver, 288 F.3d 532 (3d Cir2002) (where state statute predicates the term of prisoner's

criminal sentence on his response to treatment for sexual aberration, prisonetibeaty a



interest in treatment that may only be raised under 8 188%); v. GoodwinCiv. No. 084841
(PGS),2009 WL 1405514, *5 (D.N.J. May 19, 2009).

Accordingly,where Plaintiff is simply challenging the validity of his detention under the
SVPA, the Complaintwill be dismissedvithout prejudicebecause Plaintiff has failed to state a
claim for declaratoryelief at this time. Furthehecause Plaintiff's challenge to the validity of
his reecommitment is more properly raised in a habeas petitiand it appears from the
allegations of the Complaint that Plaintiff has not fudkhaustechis state court reedies this
action must be dismissedthout prejudiceat this time.

V. CONCLUSION

For the reasons set forth abotlee Complaint will be dismissed wiht prejudice, in its
entirety, againsall named Defendars, pursuant to 28 U.S.C. 8§ 1915(e)(2)(b)(ii), for failure to
state a claim for declaratory reliat this time Moreover, the Complaint for declaratory relief
must be dismissed without prejudice because Plaintiff challenges only tlugyvali his
commitrrent, and such a claim must be raised via habeas petition after fully exhauststatéi

court remediess required under 28 U.S.C. § 2254. An appropriate order follows.

s/ Susan D. Wigenton
SUSAN D. WIGENTON
United State®istrict Judge

Dated: February 27, 2014



