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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

HAROLD M. HOFFMAN, individually and
on behalf of those similarly situated X Civil Action No. 13-04936 (SRC)

Plaintiff,
V. : OPINION

LUMINA HEALTH PRODUCTS, INC,

Defendant. :

CHESL ER, District Judge

This matter comes before the Court upon the motion of Plaintiff Harold M. Hoffman,
Esqg. (“Plaintiff”),* to remand this putative class action to the Superior @biew Jersey
[Docket Entry 5.] Defendant Lumina Health Products, Inc. (“Defendant”) has egplos
motion. [Docket Entry 8.] Pursuant to Federal Rule of Civil Procedure 78, the Courtlgvill r
on the papers submitted, and without oral argument. For the reasoiadidng Plaintiff's
motion will be denied.
l. Background

This consumer fraudlass actiofawsuit involvesallegedly “false and misrepresented
claims of product efficacy” made by Defendant about a dietary supplement@alldebod.
(Compl. at 1-2.)Plaintiff is a citizen of New Jersey with residence in Bergen Coutgyis also

an attorney and has appointed himself as class couPlséhtiff alleges, essentially, that

! This Court will use “Plaintiff” in the singular. The captioned Plaintiff iatbld M. Hoffman,
individually and on behalf of those similarly situated.”
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Defendant, a Florida corporatiomade “blatant misrepresentatidémegarding theeffectiveness
of Cell Food, which Plaintiff alleges duped him and all nationwide purchasers of Cellrffood i
buyingthe productvith the beliefthat it was “effective in delivering improved energy,
endurance and health.SéeCompl. § 11.)Plaintiff's class action Complaint, originally filed in
state courtseekdreble and punitive damages for violation of the New Jersey Consumer Fraud
Act (“CFA”), N.J. Stat. Ann. 56:8-1 to -195. The proposed class consi&l obnsumers
throughout the United States who purchased Cell Food.” (Compl. § 35.) The Compilaint,
however, expressly limits th@verall“amount in controversyto less than $5 million(Compl.
30.)

On August 15, 2013, the lawsuit was removed to this Court pursutigdiversity
jurisdiction conferred byhe Class Action Fairness ACCAFA”) , codified at 28 U.S.C. §
1332(d). According tefendanttheCourt may exercise CAFArisdictionherebecause this
suit is a class action brought on behalf of a nationwide ¢leasg is “minimal diversity,” and
the “aggregate value of the amount in controversy based on Plaintiff's allegatieesie [$5
million].” (See Notice of Removal § 12Bresently beforéhe Court is Plaintifs motion to
remand the case the Superior Courdf New Jersey
. Legal Standard

Pursuant to 28 U.S.C. § 1447(c), remand to state court is required‘Wiapmeears that
the district court lacks subject matter jurisdictioidére, the Court exercises jsaliction
pursuant to CAFA, whickests original jurisdiction in the federal district coudsear “class
action” lawsuits in whichthe proposedlass has at least 100 members, “the parties are minimally

diverse,” and “the matter in controversy exceeds the sum or value of $5,000,0@dar8 Fire




Ins. Co. v. Knowles, 133 S. Ct. 1345, 1348 (2013) (quoting 28 U.S.BEA)&), (d)(5)(B))

To “determine whether the matter in controversy” exceeds the $5 million giiistil threshold
adistrict courtmustaggregate “the claims ofdividual class members § 1332(d)(6). In other
words, CAFA “tells the District Court to determine whether it has jurisdiction dyngdip the
value of the claim of each person who falls within the definition of [the] proposed class and
determine whether the resulting sum exceeds $5 milligmowles 133 S. Ct. at 1348.

Whena classaction complainexpressly disclaims the ability to recover the $5 million
jurisdictionalamount, the Third Ccuit instructs thathe burden is on defendant to prétea

legal certainty that plaintiff can recover” that amount. Sesglerico v. Home Depot, 507 F.3d

188, 197 (3d Cir. 2007xiting Morganv. Gay, 471 F.3d at 469, 474 (3d Cir. 2006))he

concept of legal certainty is not well defined, but falls somewbel@v“absolute certainty” and

above “preponderance of the evidenc8€eStephenson v. Consol. Rail Corp., No.cd3721

(RBK), 2013 WL 1740005, at *2 (D.N.J. Apr. 23, 2013) (quotimtgr alia, Nelson v. Keefer,

451 F.2d 289, 293 n.6 (3d Cir. 1971A.court examine$®oth “the dollar figure offered by the
plaintiff’ and plaintiff's “actual legal clainisto determine whether “the amount in controversy
exceeds the statutory thresholdbéeMorgan 471 F.3d at 474-75.
[I1.  Discussion

In essence, Plaintiff’'s motion for remand argues that CAFA'’s jurisdidttneshold
cannot be met here because this putatatenwideclassaction has $29.95 in controversyy.is
Plaintiff's belief that his dual role as class counsel and glasstiff renders the present suit
“non-class certifiable’in the Third Circuitand, as suctRlaintiff's alleged individual damages

cannot be aggregated to satisfy CAFA’s $5 million jurisdictional threshold. (Movt Br5a

% The class size and minimal diversity requiremeanésnot contested here.
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(citing Kramer v. Scientific Control Corp., 534 F.2d 1085, 1090 (3d Cir. 197Bgfndant

counters that whether or not Plaintiff has drafted a daiesn Complaint that may at some point
in time fail a Rule23(a) class certification analysis is irrelevant to a determination of whether
that Complaint triggers CAFA jurisdiction. (Opp. Br. a5 As such, Defendant argutrsat

the $5 million jurisdictioal threshold isatisfiedonce thandividual claimsof proposed class
members are aggregated.

Plaintiff's argumenis perplexing.To readhis Complaint, this case concerns the
fraudulent marketing and distribution of Defendant’s Cell Food product to “thousands of
consumers throughout the United States” (Compl. R&)ntiff, whohimselfhas allegedly
suffered at least $29.95 in damagresn his purchasef Cell Food, just happens to be arfe
those consumers. Accorditgthe Complaint, at least, this is exactly the type of Cad€eA is
intended to adress SeeKnowles 133 S. Ct. at 1350CAFA’s primary objective” is “ensuring
.. . [flederal court consideration of interstate cases of national importanBetfo read
Plaintiff's motion papershis case is no more than mdividual consumer fraud action with $30
(or trebled, $90xt stake (Mov. Br. at 1)a damages figuréhat issubstantially less thamhatit

costs to file a civicomplaint in New Jersey Superior CouBieeState of New Jerseourt

Feesavailable ahttp://www.judiciary.state.nj.us/forms/courtfees.pdomething does not

compute.

The confusion appears to arise from a fallacy in Plaintiff’'s argumentordiog to
Plaintiff, the nature o& putative class actidawsuit somehow changése momentthesuitis
removed from state court to federal coue€Mov. Br. at 3 (“Upon removal, class certification

was rendered dead on arrival in the [D]istrict of New JerseyRh essential part of this



argument is the supposititimat the CAFA jurisdictionainquiry takes into account everbat
occurafter the initial filing in state court e.g., removal and class certificatiof8ut the actual
inquiry is the exact opposit&SeeKnowles 133 S. Ct. at 1349 (“For jurisdictional purposes, our
inquiry is limited to examining the case ‘as of the time it was filed in state court.” (gWim

Dep't of Corrsv. Schacht524 U.S. 381, 390 (1998))The act of removing the lawsuit to this

Court is of no moment to the Court’s jurisdictioaallysis.

Plaintiff’'s argument also faslfor a more basic reasof€CAFA itself expressly defines
“class members” for purposestbk jurisdictional calculatioto include those persons “who fall
within the definition of the proposed or certified class.” 28 U.S.C. § 1332(d)(1)(D). It would
thus run contrary to theah language of the statutedoly aggregate, as Plaintiff suggeste
claims ofthe membersvho might end ujin the asof-yet certified(or not certified)class
whatever that class man@ up being (or not being). In short, Plaintiff's argument reads
“proposed” out of § 1332(d)(1)(D). This Court, as the Supreme Court #idawles interprets
§ 1332(d)(1)(D) to meawhat it says: a “District Courtapplying the statute before a motianm f
class certification is filedaggregate[s] proposed class members’ claims.”18865. Ct. 1345 at
1350. Whatever may come out of a motion for class certification is another question lier anot
day. At present, however, remand is inappropriifeefendant can show “to a legal certainty”

that the individual claims of all proposed class members aggregate to more thalio®s’ mil

® Plaintiff citesto some authority from the District of New Jersey that he asserts supgorts hi
position. To the extent that any of tteses cited statbata District Court cannot exercise
CAFA jurisdiction where the class is not certifitlilpse casesontemplate a situation where the
Court has already denied a motion for class certificat®ee e.g, Rivera v. Wa. Mut. Bank,
637 F. Supp. 2d 256, 263 (D.N.J. 2009) (‘in the event that no class is certified and the Court
must dismiss the case for lack of jurisahiat); Atlass v. MercedeBenz USA, LLC No. 07-
2720 (DRD), 2007 WL 2892803, at *1 n.1 (D.N.J. Sept. 25, 268&r¢ising CAFA jurisdiction
in deciding motion to dismiss but noting jurisdiction will be lost “if a class cannotrbBez¥).
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The Court finds that Defendant has made the requisite sho&stgnating the actual
aggregate losses of the individuals in the proposed classakatively straightforwartprocess
where, as is the case here, Plaintiff briags requesting trebléamagesinder the CFA.See

Hoffman v. Natural Factors Nutritional Prods., No. 12-7244 (ES), 2013 WL 5467106, at *6

(D.N.J. Sept. 30, 2013pPlaintiff proposes a clasbat consist®f “all nationwide purchasers of
Cell Food for the two-year period preceding” July 11, 2013, the date the suit was filed. (Compl.
1 30.) Plaintiff further allegeslamages in the fornt the “substantial difference between the
price paid by consumers, including plaintiff, for the Defendant’s prédunct the actual value of
the Cell Food,which Plaintiff alleges is negligible(Compl. at {1 26, 2P Defendant submits
affidavit evidence thah the twoeyear period covered by the Complaint, Defendant sold at least
$5 million ofits Cell Food nationwide. (Notice of Removal, Ex. B., at 2.) In other words,
Plaintiff pleads that the actual loss suffergdhee proposed nationwide class is the money
forked over to purchase Cell Food, and Defendant submits evidence that gross natioewide sal
of the product are at least $5 million. Combiméth Plaintiff's demandor treble damagegsee
Compl. 1 42-44which arerecoverable under the @FseeN.J. Stat. Ann. 56:8-1%his
evidence is sufficient to prove “to a legal certainty” that the claims of thoped class exceed
$5 million in the aggregate-redericg 507 F.3d at 197. As such, this Court may properly
exercise CAFA jurisdiction, and Plaintiff's motion temand is denied.
V. Conclusion

For the foregoing reasons, the CaiehiesPlaintiff’'s motionto remandDocket Entry

5]. An appropriate Order accompanies this Opinion.



s/ Stanley R. Chesler
STANLEY R. CHESLER
United States District Judge

Dated:October 24, 2013



