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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

AMGAD A. HESSEIN, M.D.,
Hon. Faith S. Hochberg

Plaintiff,
Civil Action No. 13-4998FSH)
V.
UNION COUNTY PROSECUTORs OFFICE : OPINION & ORDER
etal., :
Defendang, Dated: November 25, 2013

HOCHBERG, District Judge:

This matter comes before the Court ugdefendants’ motiors to dismiss Plaintiff's

complaint pursuant to Federal Rule of Civil Procedl2¢b)(6). Plaintiff is appearingro se?

! Defendants to this matter include: the Union County New Jersey Prosecutick, Offion
County, the Office of the Attorney General of New Jersey, Detective DavidnNadkinof the
Union County Prosecutor’s Office (individually and in his official capacity)chdel Sheets
(assistant Union County prosecutor, individually and in his official capacity)eVdassistant
Union County prosecutor, individually and in his offiatalpacity), Grace H. Park (acting district
attorney of Union County, individually and in her official capacity), Kay Ehrenkrédgputy
attorney general of New Jersey, individually and in her official capacity), Jokoffiman
(acting attorney general dfew Jersey, individually and in his official capacity), Paula T. Dow
(ex-attorney general of New Jersey, individually and in her official capacikheodore
Romankow (exdistrict attorney of Union County New Jersey, individually and in his official
capadty), and Thomas Haluszczak (assistant Union County prosecutor, individually arsl in hi
official capacity).

2 When considering pro secomplaint, the Court is mindful that it must construe the complaint
liberally in favor of the plaintiff. See Erikson.vPardus 551 U.S. 89, 934 (2007);Haines v.
Kerner, 404 U.S. 519, 52Q1 (1972). The Court must “accept as true all of the allegations in the
complaint and all reasonable inferences that can be drawn therefrom, and view théighin
most favorable to the plaintiff. Morse v. Lower Merion Sch. Distl32 F.3d 902, 906 (3d Cir.
1997). Liberal construction does not, however, require the Court to crpdit geplaintiff's

“bald assertions” or “legal conclusionsld.
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The Court has reviewed the submissions of the parties and considers thes patsaant to
Federal Rule of CiviProcedure 78.

l. BACKGROUND

Plaintiff Amgad A. Hessein, M.Dhereinafter‘Plaintiff’) was a physician who operated
his ownpractice,Advanced Pain ManagemefidPM”). In response to alleged illegal medical
billing practices performed by Plaintsf practice an investigation and a criminal prosecution
involving healthcare claims fraud was initiated by the Union County Prosecuddfice
("“UCPQ”) against Plaintiff Plaintiff wasalsoadministratively prosecuted before the Board of
Medical Examiners concerning his license to practice mediciaintiff alleges that he
conducted an internal investigation into the matter and uncovered an illegadnbilling
scheme conducted by several of lsployes and patients. Plaintiff claims that after
uncoveringthe illegal schemeéhe reported it to the UCPO. Plaintiff and Ashraf Sdphaintiff's
brother andoffice manager, were charged witlealtircare claims fraud, theft, and conspiracy.
Plaintiff is a defendant in an ongoing criminal case before the Union County Superior Court
docket numbetUNN-L-0420-11.

On August 19, 2013, Plaintiff filed this action alleging that the criminal investigatasn
conducted in bad faith, based upon vague state statutes, and harassing towards hishpenson, w
resulted in Constitutional violations and irreparable harm to his person, propertytehara
business, and practicélaintiff seekgnjunctive relieffrom the criminal actionadismissal of all
UPCOproceedingssuppression of evidencgamages, and a stayary State and Federal court
actions. Defendantsrguethat Plaintiff is attempting to thwart the State prosecutions by filing

this suit.



. STANDARD OF REVIEW

“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as trué ‘state a claim to relief that is plausible on its facAshcroft v. Igbgl 129 S.

Ct. 1937, 1949 (2009) (quotiriell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007pee also
Phillips v. County of Alleghen$15 F.3d 224, 234 (3d Cir. 2008)S]tating . . . a claim requires
a complaint with enough factual matter (taken as true) to suggest the requiredtelérhis
does not impose a probability requirement at the pleading stage, but instead sifaplyrca
enough facts to raise a reasonable expectation that discovery will revealceviokeithe
necessary element.”) (internal quotations omitted).

When considering a motion to dismiss unttgral, the Court must conduct a tvpart
analysis. “First, the factual and legal elements of a claosuldibe separated. The District Court
must accept all of the complaint’'s welleaded facts as true, but may disregard any legal
conclusions. Second, a District Court must then determine whether the facts atiepe
complaint are sufficient to show that the plaintiff has a plausible claim for relledwler v.
UPMC Shadyside578 F.3d 203, 2101 (3d Cir. 2009) (internal citations and quotations
omitted). “A pleading that offers labels and conclusions or a formulaic renit#tthe elements
of a ause of action will not do. Nor does a complaint suffice if it tenders naked assertions
devoid of further factual enhancementlgbal, 129 S. Ct. at 194%nternal quotations and
alterations omitted).

1. DISCUSSION

All Defendants move to dismiss Plaintiffteomplaint Union Countymoves to dismiss
arguing thatthe county is not vicariously liable under the Torts Claim Act when county

prosecutors and their subordinates act in their law enforcement andgatasticapacity.The



remaining Defendantsiove todismissunderYoungerabstentionprosecutorial immunitythe
doctrine of qualified immunity, sovereign immunitgnd for failureto state a claim upon which
relief can be granted.

a. Union County’s Motion to Dismiss

i. Union Countys Liability Pursuant tdN.J.S.A. 59:2-2 aniVright v.
State

Union Countyargues that theotinty is not vicariously liable under the Torts Claim Act
when county prosecutors and their subordinates act in their law enforcement andatwgstig
capacity. The Union Countydefendants allegehat they ad as “agents” and “officers” of the

State, qualifying them as State employessier N.J.S.A. 59:B,* for purposs of determining

3 Although not addressed below, sovereign immunity would bar money damages against the
State defendants their official capacities “[T]he Constitution does not provide for federal
jurisdiction over suits against nonconsenting StatéSrhel v. FloridaBd. of Regen{s28 U.S.

62, 73 (2000). Absent waiver, neither a State, nor agencies under its control may be swbjected t
lawsuits in federal courtSee Puerto Rico Aqueduct and Sewer Auth. v. Metcalf & Eddy, Inc.
506 U.S. 139, 144 (1993). There are only three exceptions to Eleventh Amendment immunity:
“(1) abrogation by an Act of Congress, (2) waiver by state consent to suit; andt§3gainst
individual state officials for prospective relief to remedy an ongoing violatf federal law.”

M.A. ex rel. E.S. v. Stat®perated Sch. Dist344 F.3d 335, 345 (3d Cir. 2003). Congress has
not abrogated immunity for actions brought pursuant to 42 U.S.C. § E&3Quern v. Jordan

440 U.S. 332, 340 (1979)Therefore,Plaintiff may not recover moneyamages against these
defendants. See Beightler v. filce of Essex County Prosecut@42 F. App’x. 829 (3d Cir.

2009) (defendant entitled to sovereign immunity for action stemming out of decision to
prosecute plaintiff for unlawful possession of a firegrHyatt v. Countyof Passai¢ 340 F.

App’x 833, 838 (3d Cir. 2009) (county prosecutor’s office entitled to sovereign immunity on
charges of malicious prosecution, false arrest, and false imprisonments ckeoause
procedures, policy, and training img@ied in incident were relatéd the prosecutorial function).

To the extent Plaintiff seeks damages for malicious prosecution under § 1983, such af caus
action is prematureNicholas v. Heffner228 F. App’x 139, 141 (3d Cir. 2007) (“To the extent
Nicholas seeks damages for malicious prosecution, he has no cause of action Wwh@&C48

1983 absent a showing that his conviction has been reversed, expunged, declared invalid, or
called into question by a federal court’s issuance of a writ of hatwepss.” (citingHeck v.
Humphrey 512 U.S. 477, 486-87 (1994)).

* An employee “includes an officer, employee, or servant, whether or not comtgeins part
time, who is authorized to perform any act or service; provided, however, thatnthdoes not
include an independent contractor.” N.J.S.A. § 59:1-3.
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vicarious liability under the Torts Claim ActUnion Countycontends that for the county to be
vicariously liable the acts performed by the prosecutor must have been within his administrative
or personal capacity and unrelated to his duty to investggiesecute.

Plaintiff claims that the UCPO investigators and their subordindidsnot have
jurisdiction andtherefore, were Union Coungmployeesiot State employees. Plaintiff fails to
provide any legal authority or support for thigunent In addition Plaintiff claims thatUnion
Countyadmits to beindjiable in their motionto dismisspursuant to N.J.S.A. § 59:222.

The Supreme Court of New Jerskgs held“that when county prosecutors and their
subordinates act in their law enforcement/investigatory capacity, they adeigests’ and
‘officers of the State, qualifying as State employees under N.J.S.A:35fid the purpose of
determining vicarious liabtly under the [Torts Claim Act].”"Wright v. State169 N.J. 422, 452
(2001) The Supreme Court of New Jerskgs recognizedthat a county cannot be held
vicariously liable for the actions of prosecutorial defendants related tontestigation and
enforcement of the criminal laws of the Statéd. The Third Circuit has held thatt“is well
established that when county prosecutors exethdég sworn duties to enforce the law by
making use of all the tools lawfully available to them to combat crime, they acemats & the
State.” Coleman v. KayeB7 F.3d 1491, 1499 (3d Cir. 1996) (abrogated on other grounds).

Plaintiffs complaintagainst Union Countynustbe dismissed drause the county is not
vicariously liable for that acts of the UCPO, the prosecutors, and their subesdividte acting

within their investigative and law enforcement capacity. H#re, UCPO was investigating

®> “A public entity is liable for injury proximately caused by an act or omission of a public
employee within the scope of his employment in the same manner and to the saitnaseaten
private individual under like circumstances.” N.J.S.A. 8§ 52:2But “[a] public entity is not
liable for an injury resulting from an act or omission of a public employesrevthe public
employee is not liable.'ld.



Plaintiff's allegedy fraudulentbilling activity thatrelatedto healthcare claimBaud, theft, and
conspiracy. Since this action involvése Defendants’ acts while conducting a criminal
investigation against Plaintifthe Defendants were acting withitmeir law enforcement and
investigativecapacity. Therefore Union Countycannot be held vicariously liabfer the alleged
acts

ii. The Timing of Union County'seqgal Defense

Plaintiff argues that Union County failed to provide a timely legal defendgs matter
Plaintiff arguesthat Union County submitteits motion after the time allowed for a responsive
pleading undethe Federal Rules of Civil Proceduaed without the Courts permission In
responseUnion County argues that Plaintiff failed to fike request fodefault and even if
Plaintiff had sought to enter default judgment, the Coauid set aside an entry of default for
good cause. Union County contends that their failure to file a timely responsadinglshould
be forgiven for good cause because theintimelinesswas excusableand theyhave a
meritorious defense.

UnderRule 12, “adefendant must serve an answethin 21 days after being served with
the summons and complaiht FED. R. Civ. P. 12. Rule 55 allows the Court to enter default
judgment against a party who has failed to plead or otherwise defendR.EIv. P.55. Unless
the plaintiffs claim is for a sum certain or a sum that can be made certain by computegion
party must applyo the court for a default judgmenid. Additionally, “[tjhe court may set aside
an entry of default for goodause . . .” Id. “In this court, it is well established that a district
court ruling on a motion to set aside a default under Rule 55(c) or a default judgment ueder Rul
60(b)(1), must consider the following three factors: (1) whether the plaintifbeiprejudiced;
(2) whether the defendant has a meritorious defense; and (3) whethefaihié was the result of

the defendans culpableconduct. Gold Kist, Inc. v. Laurinburg Oil Co., Inc756 F.2d 14, 19
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(3d Cir. 1985) The Courthas broad discretiorwhetherto set aside an entry of default.
Trachtman v. T. M. S. Realty & Fin. Sen&93 F. Supp. 1342, 1346 (E.D. Pa. 1975).

The Court finds that enterindefaultagainst Union Countig not merited Plaintiff failed
to seekdefault judgment In addition,even ifPlaintiff applied to the Court for an entry of default
judgmentagainst Union County, good causriststo set asideany hypothetical default As
discussed above, Union County has a meritorious defense to Paaiffplaint Furthermore,
Union County explains that their response was untimely bedaegebelieved the extension
received by their calefendants applie@ tall parties Nor has Plaintiff been prejudiced by Union
County’'s brief delay in response, sinB&intiff was able to timely respond to the County’'s
motion Union Count}s motion to dismiss is granted

b. The Remaining Defendants

The remaining Defendants move to dismisgler Younger lastention, prosecutorial
immunity, the doctrine of qualified immunity, sovereign immunity, and for failboestate a
claim upon which relief can be grantedThe Court addresses the Defendants’ fixgd
arguments below.

i. Younger Abstention

Defendants argue that Youngsdsstentiorappliesbecause there is an-going sate court
proceedinginvolving Plaintiff and Defendants. Defendardatso argue that the State has
jurisdiction over the Medicare claims against Plaintifin response,Plaintiff argues that
abstention does not apply becatlsere is a strong Federal interest in Medicare fraud claims.

Younger #stention requires the Federabts toabstain from ‘stayfing] or enjoirfing]
pending state court proceedings except under special circumstantastiger v. Harris 401
U.S. 37, 41 (1971) Abstention is appropriatender the Youngedoctrine then: (1) there is a

pending state judicial proceeding; (2) the proceeding implicates important stegststand (3)
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the state proceeding affords an adequate opportunity to raise constitctialhenges. Zahl v.
Harper, 282 F.3d 204, 209 (3d Cir0@2) seealso MiddlesexCountyEthics Comm. v. Garden
State Bar Asm, 457 U.S. 423, 432 (1982). After sufficiently meeting all three parts of the test,
abstention still may not be ‘appropriate if the plaintiff establishes thatextraordinary
circumstances exist... such that deference to the state proceeding will present a significant and
immediate potential for irreparable harnthe federal interests assertedZahl, 282 F.3d at 209
(quotingSchall v. Joyce885 F.2d 101, 106 (3d Cir. 1989)).

This matter falls squarely within théoungerframework. See e.g, Perez v. Ledesma
401 U.S. 82, 8485 (1971) (holding abstention was required when the federal court was
presented with a challenge the constitutionality of an arrest and search and seizure in an
ongoing state criminal caselui v. Comm’n, Adult Entm’t, De369 F.3d 319, 325 (3d Cir.
2004) Boyce v. CroceCiv. No. 13-773, 2013 WL 3958202 (D.N.J. July 31, 2013).

Plaintiff argues hat the State proceedings for Medicare fraud are preempted under
Buckman Co. v. PlaintiffsLegal Committee531 U.S. 341 (2001). But this argument was
already rejected by the Third Circuit #ahl. “[T]he proceedings against [Plaintiff] are based
upon the historic primacy of state regulation of matters of health aety safd only indirectly
and tangentially affect federal interestZahl, 282 F.3dat212 (rejecting a doctor’s request for a
federd injunction restraining adjudication before the New Jersey State Board of &fledic
Examiners based on preemption of the Medicare fraud allegations). The Third Guaditthat
since “[t]his is a matter of paramount state interBsickmanis therefore ot on point.” Id.
Plaintiff fails to successfully distinguistahlfrom this case.

Plaintiff's complaint is dismissednder Younger lastention because there aregwming

state judicial proceedings against Plaintitfie State has a strong interest in regulating and



policing the practice of medicine within New Jersey, and Plaintiff's constialtiomallenges
could be rasedand adequately addressadhe State proceedings.

ii. Prosecutorial Immunity

Defendants also argue thataintiff’'s complaint should be dismissed because they
protected by absolute prosecutorial immunity when acting in their role ascptoss. A
prosecutor is absolutely immune from a civil suit when initiating a prosecution asehpng
the State’s case. Prosecutorial immumipplies when the activities are “intimately associated
with the judicial process.”Imbler v. Pachtman424 U.S. 409, 4331 (1976) A prosecutor’s
investigative activities are also protected under prosecutorial immunitthé extent that the
securingof information is necessary to a prosectdgalecision tonitiate a criminal prosecution.”
Forsyth v. Kleindienst599 F.2d 1203, 1215 (3d Cir. 1978)yatt v. County of Passgi@40 F.
App'x 833, 838 (3d Cir. 2009) Also, absolute prosecutorial immunity extends to agency
officials when“performing certain functions analogous to those of the pros€cuuiz v.
Economou 438 U.S. 478, 515 (1978)“The decision to initiate administrative proceedings
against an individual ocorporation is very much like the proseciusodecision to initiate or
move forward with a criminal prosecutiénld.

Under these circumstances, Defendants are protected because of absolute pabsecuto
immunity, and Plaintiffs complaint must bedismissed. Plaintiff’'s claims arise out of his
criminal prosecution iMNew Jersey tate court and his administrative prosecution before the
Board of Medical Examiners. Defendants’ actions were either investigativeiastivecessary
to secure the information needed for their decision to initiate a criminal ptmsewmr
prosecutorial functions.

IV.  CONCLUSION & ORDER

For the reasonstatedabove,



IT IS on this 25th day of November, 2013,

ORDERED that Defendants’ motions to dismiss (Dkt. Nos. @)8areGRANTED ; and
it is further

ORDERED that Plaintiff's complaint iDISMISSED with prejudice; and it is further

ORDERED that the Clerk of the Court is @LOSE this case.

/s/ Faith S. Hochberg

Hon. Faith S. Hochberg, U.S.D.J.

10



