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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

LISA FISHER,

Plaintiff,
Civil Action No. 13-5549 (ES)
V.
OPINION
HON. FRANCINE A. SCHOTT, et al.,

Defendants.

SALAS, DISTRICT JUDGE
. INTRODUCTION

This is an employment action under the federal Family Medical Leave Act, 29.18.S.C
2601et seq(FMLA), the New Jersey Family Leave Act, N.J.S.A. 34:111& seq(NJFLA), and
the New Jersey Law Against Discrimination, N.J.S.A. 1D& seq.(NJLAD). Pendingbefore
this Court is DefendanfErancine A. Schott, J.S.C.{8Judge Schott” or “Defendant’partial
motion to dismisgursuant to Fed. R. Civ. R2(b)(6) (D.E. No. 23. The Courtresolves
Defendant motion without oral argument pursuant to Fed. R. Civ. P. 78(b).

For the reasons set forth below, Defendanttstion to dismisss DENIED in part and
GRANTED in part. First, the motion to dismiss the interference claim against Judge Schott under
the FMLA claim is denied because it was sufficiently pled under Fed. R. Civ. Pc8ndS¢he
motion to dismiss claims for punitive @&or noreconomic damages under the FMLA is denied
as moot because Fisher did specificallyplead any such claims in her Complaint. Finally, the
claim against Judge Schott under the NJFLA is dismisgighl prejudice because of the

comparatively narrow definition of “employer” under the NJFLA.
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. FACTUAL & PROCEDURAL BACKGROUND

As set forth in the Complaint, Plaintiff Lisa Fisi#&fisher” or “Plaintiff’) has worked for
the New Jersey Judiciary since May 7, 2001, when she was initially appointatiasary Clerk,
assigned to the Superior Court of New Jersey, Essex Vicinage. (D.E. No. 1, Exphatoand
Jury Demand (“Comgl) § 5). Fisherwas promoted to Judiciary Clerk 3 in 2004, and on January
17, 2011, she was promoted to Judge’s Secretary 1, assigned to Judge Bchifit6-8).

The Complaint states that on or about November 6, 2BiERer’'s Father underwent
surgery in connection with his bladder candgd. § 20. On or about November 7, 20Eisher
made aequesto take time off from work to care for her Father during his recuperation from his
surgery for bladder cancefld. § 23. Fisher’'sleave request was approve@d. 1 26§. Fisher
began her leave on December 10, 2012. Following the leave, and taking some additiortal benefi
days to which she was entitldéisherreturned to work on January 3, 2018. {| 35-38).

The Complaint alleges that whé&isherreturned from the leave in January, Judge Schott
angrily confronted her, accused her of “abandoning” her job, accused her of lying abguhasi
leave to care for her Father, and threatened tadirgld. 1139-49) According to the Complaint,
as a result of Judge Schott's words and actiéisher “reasonably believed she was being
threatened with terminatidn.(Id. 1 50. Fisheralleges that Judge Schott then “began a campaign
of harassment directed at [P]laintiff, designed to intimidate, harass amdethi®]laintiff for
taking the leave.” (D.E. No. 26,Plaintiff's Brief in Opposition (“Pl. Op. Br.”) at 6-7 (citing
Compl.{151-74)).

The Complaint specifically alleges that Judge Schott’'s harassment dia¢Eisterwas

undertaken becaus@sherexercised her rights under the FMLA and the NJFLA, and that Judge



Schott’s actions interfered witfisher’srights under the FMLA and the NJFLACompl. Y 74
75), by discouraging, dissuading and chillligher’sexercise of her leave rightéd. 11 78-80).

According to the Complaint, Judge Schott’s alleged harassment “createdhadatitig,
hostile, offensive and abusive working environment” which “caused [P]laintiff to suidéound
emotional distress,” requiring medical treatment and ultimately resulting in a tesngisaility.

(Id. 17 8187) As a result, on January 24, 20E&hersought to take a leave of absence due to
her temporary disability.(Id. § 8§. This leave was also ultimately approved. The leave was
initially for a period until March 11, 2013, but was extended (with approval) to April 2, 2Q#3.

11 9192). The Complaint states that on April 2, 2013, wh&herreturned to workshewas told

that her secretarial position was taken away from her, and was demotelictary@erk. (Id.

11 10%16).

The Complaint pleads violations of the FMLA, NJFLA, and NJLAD and see&s alia
compensatory damages, punitive damages under the NJFLA and NJLAD, costs, aftshess.
filed her Complaint in the New Jersey Superior Court, Law Division on July 22, 2013tagains
Judge Schott, in addition to the Acting Clerk of the Superior Court of New Jersdyeafthate of
New Jersey (“State Defendants”). The action was removed toafextairt on September 18,
2013.(D.E. No. 1).Judge Schofiled her Answer on October 9, 2013, (D.E. No. 6), but thereafter
sought leave to file a Motion to Dismiss on February 4, 2014, which was granted by the Honorable
Judge Michael A. Hammer, U.S.M.BdeD.E. No. 18). Judge Schdited her Motion to Dismiss
on March 7, 2014, (D.E. No. 219eeking dismissal of (i) Fisher’s interference claim against Judge

Schott under the FMLA(ii) any claims for punitive and neaconomic damages under the FMLA,;



and (iii) Fisher's claim against Judge Schott under the NJFOAe Opposition andhe Reply
were timely filed thereafter. (D.E. Nos. 26, 31).
[11. LEGAL STANDARD

To withstand a motion to dismiss, “a complaint must contain sufficient factual matter
accepted as true, to ‘state a claim to relief that is plausible on its fagstitroft v. Igbal 556
U.S. 662, 678 (2009) (quotirBell Atl. Corp. v. Twombly550 U.S544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleads factual content that allows the toodraw the
reasonable inference that the defendant is liable for the misconduct allégedl,’556 U.S. at
678. “The plausibility standard is not akin to a ‘probability requirement,’ but it asks fer threom
a sheer possibility that a defendant has acted unlawfuldly.”

“When reviewing a motion to dismiss, ‘[a]ll allegations in the complaint must betaccep
as true, and the plaintifihust be given the benefit of every favorable inference to be drawn
therefrom.” Malleus v. George641 F.3d 560, 563 (3d Cir. 2011) (quotkglwicki v. Dawson
969 F.2d 1454, 1462 (3d Cir. 1992)). But the court is not required to accept as true “legal
conclusions,” and “[tlhreadbare recitals of the elements of a cause of action,teddgpomere
conclusory statements, do not sufficégbal, 556 U.S. at 678.

Finally, “[ijn deciding a Rule 12(b)(6) motion, a court must consider only the complaint
exhbbits attached to the complaint, matters of the public record, as well as undispuwitbeiytic
documents if the complainant’s claims are based upon these docuniayzr v. Belichick605

F.3d 223, 230 (3d Cir. 2010).

! Fisher filed an Amended Complaint on May 7, 2014, (D.E. No. 50), two maft#rsJudge Schott filed her Motion
to Dismiss. However, the parties stipulate that the Amended Complaintatadtenthe issues raised in the Motion
to Dismiss. Thus, for pposes of addressing the Motion to Dismiss, the Court adopts theab@pmplaint, (D.E.
No. 1), as the operative pleading.
2 This matter was originally before the Honorable Jose L. Linar&PUl. On April 22, 2014t was reassigned to
the Undersigad.
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V. DISCUSSION

A. Count 1: Whether Fisher Can Assert an Interference Claim Under the FMLA
When She Was Granted All of the L eave She Requested

Judge Schott first moge¢o dismiss Fisher's FMLA claim to the extent it can be construed
as an “interference” clan under the FMLA (D.E. No. 23, Defendant Francine A. Schott’'s Motion
to Dismiss (“Def. Mov. Br.”) at 912). The crux of Judge Schott’s position is tiksher“was
never denied any leave that she requdsted was granted leave for the exact dates and duration
that sheequested (D.E. No. 31, Defendant Francine A. Schott’'s Reply in Support of its Motion
to Dismiss (“Def. Reply Br.”) at 4). Judge Schuotthercontends that Fisher*snterference claim
is in fact a retaliation claifinstead. (Def. Reply Br. at 56).2 Fisher argugtwo independent
grounds in opposition. ifst, Fisherarguesthat failing to return an employee to her same (or
equivalent) position following a leave in and of itself constitutes interferance sne of the
entitlements under the FMLA is to return te ttame (or equivalent) positio(Pl. Opp. Br. at 12
17). Secord, Fisher contends thdtis interference to “discourage” amployee from using FMLA
leave. (PIl. Opp. Br. at 1822). The Court finds that the interference claim is adequately pled under
“discouragement” grounds and denies Judge Schott’s motion to dismiss.

1. FMLA Background

The primary purposes behind the FMLA are to (1) “balance the demands of the workplace
with theneeds of families” (2) “entitle employees to take reasonable leave for medicaisfeaso
(3)in a manner that accommodates the legitimate interests of emplo2end.S.C. § 2601 () {—

(3). To achieve these goalaa types of provisions are contained within the FMLA.

3 Notably, Jude Schott does not move to dismiss Fisher's retaliation claim under th& FML
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First,“the‘entitlement or ‘interferencé. . . provisions set floors for employer condtct.
Callison v. City of Philadelphiad30 F.3d 117, 119 (3d Cir.2005&ligible employees “shall be
entitled to a total of twelve workweeks of leave during any twelve-month pefitt€ employee
has a “serious health condition that makes the employee unable to perform trenfuattihe
position of such employee.29 U.S.C. § 2612(a)(1)(D).Following a qualified absence, the
employee is entitled to be reinstated to the former position or an alternatéloeguivalent pay,
benefits and working condition29 U.S.C. § 2614(a)(1)The FMLA makes itunlawful for any
enployer to interfere with, restrain, or deny the exercise of or the attempetas any right
provided undefthe FMLA].” 29 U.S.C. § 2615.“Such a claim is typically referred to as an
interference claim, and is acknowledged to set floors for employer cond8otimer v. The
Vangaurd Grp,.461 F.3d 397, 399 (3d CR006) (quotations omitted).To assert an interference
claim, the employee only needs to show that [s]he was entitled to benefits unBbtLiAeand
that [s]he was denied them.ld. (quotation omitted)see alsa29 C.F.R. § 825.220) (“Any
violations of the Act or of these regulations constitute interfering withhe exercise of rights
provided by the Act.”).

Second, the “retaliation” or “discrimination” provisions protect amployee from
discrimination for using their substantive FMLA rightSee29 U.S.C. § 2615(a)(1) and (2); 29
C.F.R. 8 825.220(c) (“The Act's prohibition against interference prohibits an emptoyer f
discriminating or retaliating against an employegrospective employee for having exercised or
attempted to exercise FMLA rights Employers may not “use the taking of FMLA leave as a
negative factor in employment actions, such as hiring, promotions or disgrpdicions.” 29
C.F.R. § 825.220(c).To set fortha claim of retaliationan employeenust show that “(1) [s]he

took an FMLA leave, (2]s]he suffered an adverse employment decision, and (3) the adverse
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decision was causally related to h[er] leav€dnoshenti v. Public Service Elec. & Gas. (364
F.3d 135, 146 (3d Cir. 2004).

2. Analysis

A “failure to reinstate” allegation may theoretically constitute an interferelaam as well
as a retaliation claim under the FMLAThe Third Circuit has specifically held thdiring an
employee for a valid request for FMLA leave may constitute interferestbethe employee’s
FMLA rights as well as retaliation against the employe€rtiman v. Nationwide Ins. Gdb82
F.3d 500, 509 (3d Cir. 2009). In additiohetstatute itself makes clear that it is “unlawful for any
employer to interfere with . . . the exercise of anyright provided under [the FMLA].” 29
U.S.C. 8 2615 (emphasis added). The right to return to the same (or equivalent) position after
taking FMLA is undoubtedly a “right” under the FMLA. 29 U.S.C. § 2614. Here, the Complaint
states that Judge Schott allegedly “interfered” with Fisher’s right ttorréo her same (or
equivalent) position when she was transferred from Judicial Secretauglitiary Clerk.(Compl.
1 124).

Based on the pleadings, however, the Court cannot discern any substantivaadistinct
between this “failure to reinstate” interference claim and a retaliation dlagiar the FMLA In
fact, the Court finds that theatin is more accuratelgefinedas a retaliation claim than an
interference claim.SeeConoshenti364 F.3dat 146 (isting the elements of a retaliation claim
under the FMLA. As such, the Couris inclined to treat the “failure to reinstate” interference
claim as a retaliation clai@t this juncture Seed. at 146—-48;Atchison v. Sear$66 F. Supp. 2d
477, 489 (E.D. P&009);Barron v. Quest Diagnostics, In&No. 09-1247,2010 U.S. DistLEXIS

17901, at *13-14 (E.D. Pa. Mar. 1, 2010).



Nevertheless, the Court finds that Fisher has adequately pled an independentnater
claim to survive Judge Schott’s motion to dismi8sterfering with the exercise of an employee’s
rights would include, for example, not only refusing to authorize FMLA leaveg]iseburaging
an employee from using such ledve9 C.F.R. § 825.22b) (emphasis added).Fisher‘alleges
that she was directly threatened by Judge Schott with being fired, amepgasedly harassed and
intimidated by Judge Schott, creating a hostile work environment so severeubatugdly forced
Fisher out on another FMLA leave with a temporary disaliilitgPl. Opp. Br. at 22).Fisher
specifically pleadé her Complaint that “Judge Schott’s harassing actions and statementxdirect
at [P]laintiff would dissuade a reasonable employee from exercising her vigther the FMLA,”
(Compl. 1 78)and “were intended to discourage plaintiff from taking a leave under the FMLA
(Compl. 1 79). The Court finds that these allegations sustain a claim for énéere based on
“discouragementdf allowing exercise of FMLA rights.

Judge Schott stresses that Fisheas never denied any leave that she requested, was
granted leave for thexact dates and duration that she requested, and was never disciplined for
taking any leavé. (Def. Reply Br. at 4).SeeRobbins v. U.S. Foodservice, Inslo. 114599,
2012 U.S. Dist. LEXIS 124665, 2012 WL 37812&8*5 (D.N.J. Aug. 30, 2012}[Employee
plaintiff] was not denied benefits; her employer granted her requestafg, land therefore the
entitlement theory fails.”) However, given the current procedural posture of this easleguided
by the liberal pleading standards of FedCR. P. 8 the Court is inclined to give Fisher the benefit
of the doubt and allow this claim to proceed so that she may prove her interferenceittiaim

substantive evidenceAt the same time, Fisher is on notice that the evidence must clearly show



acual discouragemerit.Otherwise, the Court invites Judge Schott to revisit this motion at the
close of discovery.

B. Count 1: Whether Claimsfor Non-Economic and Punitive Damages Under the
FMLA areAllowed asa Matter of Law

Next, Judge Schott mogeto dismiss Fisher’'s claims for n@tonomic and punitive
damages under the FML&s a matter of law (Def. Mov. Br. at 1213). In oppositionFisher
avowsthatthe Complaintioes noseekpunitive damages under the FMLA and concdthe point
as moot butshedoesnot address the issue with respect to-aconomic damagegqPl. Opp. Br.
at 11-12). Seizing on the concessjdadge Schott askhe Court to specificalldismissFisher’s
claims forpunitive anchon-economic damages (such as emotional distress and pain and suffering)
under the FMLA. (Def. Reply Br. at 8). The Court finds that this point is moot because the
Complaint does not specifically seek such damages.

By its plain languagehte FMLA limitsrecovery to monetary damages such aswasfes,
benefits or other compensation. 29 U.S.C. § 2617(a)(1){Ap statte does not mention nen
economic or punitive damages, and case law “supports” the position that such dareages ar
unavailable as a matter of law under the FML%ee Zawadowicz €VS. Corp.99 F. Supp. 2d
518, 540 (D.N.J. 2000) (“Plaintiff concedes that neither punitive damages nor damages for
physical and emotional distress are available under the FMLA. . . . Casariagr Supports this

position.”) (citations omitted).

4 See e.gShtab v. Greate Bay Hotel and Casino, JA@3 F. Supp. 2d 255, 2B (D.N.J. 2001) (employee was
asked to delay FMLA leave)Yilliams v.Shenango, Inc986 F. Supp. 309, 3221 (W.D. Pa. 1997) (employee was
asked to reschedule FMLA leav&abbrese v. Lowe’s Home Centers,,I820 F. Supp. 2d 311, 330 (W.D. Pa.
2004) employee was “actually penalized for exercising his right to take [FMb#e]” via a performance warning
in a disciplinary meeting)
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However Fisher's Complaint does not explicitly seek regonomic or punitive damages
under the FMLA. Fisher's Complaint seeks “damages for all economic logsicahand
emotional distress, anxiety, humiliation, emotional harm, pain and suffering,,dare¢y and
social disruption and other grievous harm,” and also seeks “liquidated damagesherfeldiLA
in accordance with 29 U.S.C. § 2617(a)(1)(A)(ii)). (Compl. at 21).

Becausdrisher's Complaint does not explicitly seek ragonomic or punitive damages
under the FMLA, the Coudetermineghat thispointis moot and declines issueany rulings in
the abstract. If Fisher ultimately seeks to obtain-@conomic or punitive damages under the
FMLA, the Court will address such issues at that time.

C. Count 2: Whether Individual Liability Exists Under the NJFLA as a Matter
of Law

Finally, Judge Schotnovesto dismiss Fisher's complaint against her under the NJFLA
on the grounds that individual liability does not exist under the NJFLA as a matter. ofDaf.
Mov. Br. at 14-16). Fisher contends that the “economic realigst which allows for individual
liability underthe FMLA in the Third Circuit should bappliedthe NJFLA. (Pl. Opp. Br. at 23—
25). The court agrees with Defendant and declindmtbindividual liability under the NJFLA.
Accordingly, the NJFLA claim against Judge Schott is dismissed with prejudic

The NJFLA is undoubtedly similar to the FMLA in many key respects. Generally
speaking, both statutes allow for an employee to take time off of work to teardity issuesand
requires the employer to return the employee to his or her previous (orlegbipasitionupon
return CompareN.J.S.A. 34:11B7, with 29 U.S.C. § 2614. However, the definition of
“employer” under the statutes differs ankey respect, in thahe FMLA defines “employer” to
include “any person who acts, directly or indirectly, in the interest of an eerpgioyany of the

employees of such employep9 U.S.C.8 2611(4)(A)(ii)(I), whereas the NJFLA does not have a
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similar provision. In other words, the definition of “employerh&rowerunder the NJFLAhan
under the FMLA.

Despitethis definitional differenceFisher suggests the overarching similarity between the
FMLA and NJFLAwarrants application dhe “ecommmic reality testto the NJFLA. (Pl. Opp.
Br. at 24. The “economic realitytest was used to find individual liability under the FMLA i
Haybarger v. Lawrence i@y. Adult Prob, 667 F.3d 408 (3d Cir. 2012). Haybargert the Third
Circuit held that amndividual supervisor can be individually liable under the FMLA “when he or
she exercises supervisory authority over the complaining employee and wasibéspomgole
or part for the alleged violation while acting in thepdoyer’s interest.” Id. at 417 (internal
citations omitted). According to the Third Circuit, the question would turn on “whether the
individual supervisor carried out the functions of an employer with respect to theyempli.

Significantly, however, the “economic realitiest set forth irHaybargerwas predicated
on the precise statutory language of “employer” under the FMHUA(“We return to the FMLAS
statutory language, which states that an ‘employer’ includes ‘any person whaliaectly or
indirectly, in the interst of an employer to any of the employees of such employer.” §
2611(4)(A)(i)(1). We believehis languageneans that an individual is subject to FMLA liability
.....") (emphasis addedFurthermorewe also“could not find any New Jersey cases imposing
individual supervisor liability under the NJFLA.'Stone v. Winter Enters., P.2012 U.S. Dist.
LEXIS 175133, 2012 WL 6155606 (D.N.J. Dec. 11, 2012).

In light of the more limited definition of “employer'ngerthe NJFLAand the absence of
case law holding otherwise, this Court declines to applyabenomic reality’test andinds that
individual liability does notexistas a matter of law under the NJFLAccordingly, the Court

dismisses the NJFLA claiagainst Judge Schott with prejudice.
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V. CONCLUSION

For the reasons above, Judge Schattistion to dismiss ISDENIED in part and
GRANTED in part First, the motion to dismiss the interference claim against Judge Schott under
the FMLA claim is denied because it was sufficiently pled under Fed. R. Civ. Pc8ndSé¢he
motion to dismiss claims for punitive and/or reconomic damages under the FMisAdenied
as moot because Fisher did not plead any such claims in her Complaint. Fheatlgirh against
Judge Schott under the NJFLA is dismissed with prejudice because of the compyanatinel

definition of “employer” under the NJFLA.

s/ EstherSalas
Esther Salas, U.S.D.J.
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