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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ELIZABETH VASQUEZ,
Civil Action No. 13-5754SDW)(SCM)

Plaintiff,
V.
OPINION
COMMISSIONER OF SOCIAL SECURITY,
Defendant. September 2, 2015

WIGENTON, District Judge

Before the Court is Plaintiflizabeth Vasquez'€Plaintiff” or “Vasquez) appeal of the
final administrative decision of the Commissioner of Social Sec(f@@ymmissioner”) that she
is not disabled undegections216(i), 223(d),and 1614(a)(3)(A)of the Social Security Act (the
“Act”). This appeal is decided without oral argument pursuahketteral Rule of Civil Procedure
78. This Court has subject matter jurisdiction pursuant to 42 U&405(g) Venueis proper
under 28 U.S.C. 81391(b). For the reasons set forth below, this CAKFEIRMS the

Commissioner’s decision

l. PROCEDURAL AND FACTUAL HISTORY

A. Procedural History

On November 282006 Plaintiff appliedfor Disability Insurance Benefit§DIB”) and
Supplemental Security Incom@SSI1”), both of which were denied initially and upon
reconsideration(R. 163-64, 21424). Plaintiff's subsequent request for a hearing before an

administrative law judge' ALJ”) was grantedand a hearing was held before ALJ Leonard Olarsch
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(“ALJ Olarsch”)on November 4, 2009(R. 224. Plaintiff appeared and testified at the hearing.
(R. 4170). On December 8, 2009, ALJ Olarsch issued a dectgdimg Plaintiff ineligible for
disability benefits as shmould perform the full range of sedentary woifR. 186202). Haintiff
appealed the decisiofR. 261.) On September 22, 2010, the Appeals Council remanded the matter
to ALJ Olarsch for a new hearing orderto expand the evidentiary record, give furthe
consideration to Plaintiff’'s residual functional capaditRFC”), and obtain testimony from a
vocational expert. (R. 18885). Following a second hearing on January 5, 2011, ALJ Olarsch
againrejected Plaintiffs application after deeming Plaintiff capablgefformingsedentary work
in low-stress, simpleandrepetitive jobs (R. 186202). Plaintiff appealed this decision to the
Appeals Council on March 22, 2011. (R. 204,-3®). The Appeals Council remandéé matter
to ALJ Hilton Miller (“ALJ Miller”) on September 26, 201@R. 203207). On February 22, 2013,
after conducting a third hearingnahis matter, ALJ Miller denied PIdiff's application. (R. 10
34). On July 26, 2013, the Appeals Counectlined toreview ALJ Miller's decision, rendergn
the decision final. (R.-5). Plaintiff now seeks a reversal tife decision orin the alternative, a
remand and order for a new heariBgeDkt. No. 1, Complaint, at p. 3.

B. Factual History

1. Personal and Employment History

Plaintiff was forty-five years old at the timéhe instantappeal was filed in 201%5ee
Complaint, 4. She holds a high school diplomalashadprior work experience as a cashier
and stock clerkid. Plaintiff allegeghat she became disabled as of Noven2Be2006 due to the
following medical impairments: “orthopedic, neurological, pulmonary and psychamnditions
as well as hepatitis C, anemia and obeslt..at § 5. Plaintiff is married, has three adult chien,

and takes care of her two teenaged neph@v431-33, 174).



2. Medical History

The record reflects tha&laintiff was examined by more thaten medical dotors and
healthcareractitionersn relation to her disability clainfR. 1328). In addition,Plaintiff testified
about her healtduring two hearing beforeALJ Olarschandduring a third hearingbefore ALJ
Miller. (R. 41-70, 71-104, 105-1$62The following isa brief summary of the medical evidence:

Plaintiff alleges that she has been unable to work due to physical and psyeliagits.

(R. 16). Specifically, she contends that she has symptoms relabeamiated disc, scoliosis,
kidney problems, intestinal problems, hypertension, and depne$di According to Plaintiff,
these conditions have caused her muscle spasms and pain andgested her ability to sleep,
stand, sit, walk, lift, squat, bend, reach, kneel, climb stairs, remend®entrate, understand,
follow instructions, get along with people, and complete tddks.

Regading her physical impairments, Plaintiiaid a slip and fall accidem 2000 and
injured her lower back, for which she wperescribed Darvocet/Percocet as neegdtysical
therapy, and injectiongR. 193). On August 14, 2002, Howard Hirsch, M.D. (“Dr. Hirsch”),
concluded from Plaintiffs magnetic resonance imaging (“MRI") that Plaintiff had some
degenerative disc changes and minimal annulus bulges but that there was no efidksce
herniation, spinal stenosis, or nerve root impingement. (R. 508).

On June 21, 2004, an ultrasound report indicated that Plaintiff was status post
cholecystectomy. (R. 501).

On July 19, 2007, Plaintiff saw Dr. Wayne Seigel (“Dr. Seigel”), a gastradogest, for
complaintsof abdominal painid. On July 25, 2007, Dr. Seigel diagnosed Plaintiff with hepatitis
C.Id. Dr. SiegeltreatedPlaintiff with pegylated interferon and Ribavirin therajg. Treatment

lasted or forty-eight weeks. (R. 566). In a November 2, 20&i€r summarizing his treatment



notes Dr. Seigel remarked thatdhtiff's hepatitis C was cure@R. 56466). He also opined that
“the likelihood of a relapse in [Plaintiff's] hepatitis C is less than 3% in bserece of a new
contact with the virus.” (R. 566).

On May 12, 2008Dr. Hongya Song, M.D. (“Dr. Song”), diagnosed Plaintiff with a
herniated disc, scoliosis, hypertension, hepatitis C, and kidney stones. (R. 550-51).

On July 16, 2012Dr. Robert A. Fogari, M.D., PA (“Dr. Fogari”), noted thBtaintiff
weighed 223 pounds and was five feet and three inches tall. (R. 582).

Regarding her mental impairments, on May 19, 2007, at the request of the Division of
Disability Determination Services (“DDS”), Plaintiff saw Dr. Alec Roy (‘[Roy”) for amental
status evaluation. (R. 174). Plaintiff reported that she had been prescribedyReexilgoimary
care physiciarior depression and anxiety and that she had been taking Paxil sporadically for the
last three to four years. (R. 517). Though she nesseeing a psychiatriat the time she had
seen a psychiatrist at age 21 when shetwie hospitalized for attempted suicidd. That was
the last time Plaintiff received any mental health treatment. (R. 1Bdying her evaluation,
Plaintiff reported thaher anxiety attackielt like heart attaks: her chest would get tight and she
would be unable tbreatheld. She also told Dr. Rothather appetite waall right but thatshe
had low energy and always felt depresse@dDr. Roy diagnosePlaintiff with dysthymic disorder
and panic disorder and gave Plaintiff a global assessment of functioning (“GAF)s$&0.(R.

519).

On December 18, 201Pr. A.J. Candela, Ph.0ODr. Candela”)evaluatedPlaintiff. (R.

645-47). Dr. Candeladiagnosed Plaintiff with posttraumatic stress disorder and depression and

gave Plaintiff a GAF score of 50. (R. 647).



3. Hearing Testimony

At thefirst hearing on November 4, 2009, Plaintiff testified that she weighed 195 pounds.
(R. 174). Sheestifiedthat shdost weight after taking medicatidar hepatitis C, whicllaintiff
was diagnosedith in 2008.I1d. At the time of the hearing, Plaintiff lived with her ninetegrar
old and thirteeryearold nephews and supervised the younger déde. Although Plaintiff
occasionally drove herself placeBlaintiff's nephew drove her to the hearirid. Plaintiff
completed high school and, in 1988, received a certificate for nursing assiglarRlaintiff had
a herniated disc in her lower back but hadhaat surgery for itld. Plaintiff also testified that she
had scoliosis, arthritis in her neck to her legs, and kidney stltheShe said that her stomach
would swell, that she was fatigued, and that she had pain and leiveBhough Plaintiff was
depressed from having hepatitis C, she did not see a psychldtrisn. October 2008 and once
before then, Plaintiff went to the emergency room for pain and was given morjghin8he
regularly cooked, cleaned, and shopped foceries howeverher nephewegularlyaccompanied
her on hershoppingtrips since shecould notcarry the bagdd. Plaintiff also testified that she
would becomdatigued andjet cramps imer legsvhenevesshe walkedne block, that she could
lift fif teen pounds, and that her wrists and shouldensfromthearthritis 1d.

At Plaintiff's second hearing on January 5, 20RIgintiff asked for a closed period of
disability from November 28, 2006, to November 2, 2009. (R. 189). Plamsiffied thather
treatment for hepatitis C last a year anthat during that timehe felt tired, drained, chilled, and
in pain(R. 194). During that time, Plaintiff's childrenftendrove her to the doctor; Plaintiff drove
herself only three timegd. Plaintiff did not see a psychiatrist during that time but testified that
she was placed on a waiting listsee ondd. She hadoth Medicaid andanHMO. Id. Plaintiff

saidthat shewasalways in bed and that everything bothered Iaer Plaintiff worked at Kohl's



until November 28, 2006, when she stopped because of her ilbheS$ie also stopped babysitting
due to hehepatitis Cld.

Plaintiff thenhad a third hearing on Janudky, 2013—this time before ALJ Miller. (R.
10562). Plaintiff was fortyfour years old at the time of the hearing. (R. 11Rpintiff testified
that she was supposed to get interferon treatment again for her hepatitigr&/tbes month but
that it was delayed due to hemmemia (R. 111). Plaintiff tedified that her lower back would hurt
often, which preventelder from performing taskwhile sittingdownand from doing laundry. (R.
115). Paintiff also saidhat she occasionally loser balance andif. (R. 11516) Plaintiff stated
that her husbandassupporting hefinancially but that he also hdwpatitis andvason disability.
Id. Plaintiff testified that, since 2007, her condition worseaad that she haldeenseeing a
psychiatristfor about a year. (R. 1122). Plaintiffalso saidhat shewasstill depressed and that
she weighe@40 pounds. (R. 122-23).

Finally, Plaintiff testified that she was a stayhome mother from 1990 to 199ile her
three children were young. (R. 13B). At the end of the hearing, ALJ Miller then possVeral
hypotheticalgo a vocational expert to determine whether there existed wahe national and
local economieghat plaintiff was capable of performing. (R33-36, 15051, 15556). The
vocational experbpinedthat there existed several reprda#ine jobs, such as a telephonic
position, a lens inserter, an order clerk, and a laminator, in the national ancttwahes that a
person with limitations similar to Plaintiff’'s could perform. (R. 438, 151, 155-56).

Il. LEGAL STANDARD

A. Standard of Review
In Social ®curity appeals, this Court has plenary review of the legal issues decided by the

Commissioner._Knepp v. Apfel, 204 F.3d 78, 83 (3d Cir. 2000). Yet, this Court’s review of the




ALJ’s factual findings is limited to determining whethbere is substantial evidence to support

those conclusions. Hartranft v. Apfel, 181 F.3d 358, 360 (3d Cir. 1999). Substantial evidence

“does not mean a large or considerable amount of evidence, but rather such relevact edde

reasonable mind might accept as adequate to support a conclusion.” Pierce v. Underwood, 487

U.S. 552, 565 (1988) (internal citation and quotations omitted).
Substantial evidence is “less than a preponderance of the evidence, but ‘more than a mer
scintilla’; it is ‘such réevant evidence as a reasonable mind might accept as adequate to support a

conclusion.” Bailey v. Comm’r of Soc. Sec., 354 F. App’x. 613, 616 (3d Cir. 2009) (quoting

Richardson v. Perales, 402 U.S. 389, 401 (1971)). Importantly, “[t]his standard is not met if the
Commissioner ‘ignores, or fails to resolve, a conflict created by countagrailidence.””Bailey,

354 F. App’x. at 616 (quoting Kent v. Schweiker, 710 F.2d 110, 114 (3d Cir. 1983)). However, if

the factual record is adequately developed, “the possibility of drawing two istensi
conclusions from the evidence does not prevent an administrative agency’s finding iingm be

supported by substantial evidenceDaniels v. Astue, No. 08cv-1676, 2009 WL 1011587, at *2

(M.D. Pa. Apr. 15, 2009) (quoting Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 620 (1966)).

“The ALJ’s decision may not be set aside merely because [a reviewing could] ave reached

a different decision."Cruz v. Comm’r of Soc. Sec., 244 F. App’x. 475, 479 (3d Cir. 2007) (citing

Hartranft 181 F.3d at 360). This Court is required to give substantial weight and deference to the
ALJ’s findings. SeeScott v. Astrue, 297 F. App’x. 126, 128 (3d Cir. 2008pneheless, “where
there is conflicting evidence, the ALJ must explain which evidence he aamsptehich he
rejects, and the reasons for that determinati@itiz, 244 F. App’x. at 479 (citinglargenrader v.

Califang 575 F.2d 434, 437 (3d Cir. 1978)).



In considering an appeal from a denial of benefits, remand is appropriate “‘wlesante
probative and available evidence was not explicitly weighed in arriving at aoteois the

plaintiff's claim for disability benefits.” Dobrowolsky v. Califano, 606.2d 403, 407 (3d Cir.

1979) (quoting_Saldana v. Weinberger, 421 F. Supp. 1127, 1131 (E.D. Pa. 1976)). Indeed, a

decision to “award benefits should be made only when the administrative recordcasé¢hieas
been fully developed and when substantial ewat on the record as a whole indicates that the

claimant is disabled and entitled to benefitRbdedworny v. Harris, 745 F.2d 210, 224 (3d

Cir. 1984) (citations omitted).

B. The Five-Step Disability Test

A claimant’s eligibility for socialsecuritybenefits is governed by 42 U.S.C. § 1382. An
individual will be considered disabled under the Act if the claimant is unable degenn any
substantial gainful activity by reason of any medically determinable qalysir mental
impairment” lasting contmously for at least twelve months. 42 U.S.C. § 423(d)(1)(A). The
impairment must be severe enough to render the individual “not only unable to do his previous
work but [unable], considering his age, education, and work experience, [to] engageindan
of substantial gainful work which exists in the national economy.” 42 U.S.C. § 423(d)(®)(A)
claimant must show that the “medical signs and findings” related to hier@ilment have been
“established by medically acceptable clinical or laboratory disiimtechniques, which show the
existence of a medical impairment that results from anatomical, physiologicalobiofmgical
abnormalities which could reasonably be expected to produce the pain or other synipteds al
42 U.S.C. § 423(d)(5)(A).

To make a disability determination, the ALJ follows a fstep sequential analysis. 20

C.F.R. 88 404.1520(a), 416.920(sg¢e alscCruz v. Comm’r of Soc. Sec., 244 F. App’x 475, 480




(3d. Cir. 2007). If the ALJ determines at any step that the claimant i1ot disabled, the ALJ
does not proceed to the next step. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).

Step one requires the ALJ to determine whether the claimant is engagingtangsabs
gainful activity (“SGA”). 20 C.F.R. 88 404.1520(a)(4)(i), 416.9204xi). SGA is defined as
work that “[ijnvolves doing significant and productive physical or mental duties . . . yoorpa
profit.” 20 C.F.R. 88 404.1510, 416.910. If the claimant engages in SGA, the claimant is not
disabled for purposes of receivirspdal security benefits regardless of the severity of the
claimant’s impairmentsSee 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). If the individual is
not engaging in SGA, the ALJ proceeds to step two.

Under step two, the ALJ determines whether the claimant suffers freweg@smpairment
or combination of impairments that meets thegation requirement found in Sectio$84.1509
and 416.909. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). An impairment or a combination
of impairments is not sevewhen medical and other evidence establishes only a slight abnormality
or combination of abnormalities that would have a minimal effect on an individuality abil
work. 20 C.F.R. 88 404.1521, 416.921; SSR285963p, 964p. An impairment or a combitian
of impairments is severe when it significantly limits the claimant’s “physical or mditiy &0
do basic work activities.” 20 C.F.R. 88 404.1520(c), 416.920(c). If a severe impairment or
combination of impairments is not found, the claimant is dabled. 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the ALJ finds a severe impairment obic@tion of
impairments, the ALJ then proceeds to step three.

Under step three, the ALJ determines whether the claimant’s impairment or cobonbina
of impairments is equal to, or exceeds, one of those included in the Listing of Impaimm2dts

C.F.R. Part 404, Subpart P, Appendix 1. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iii). If an



impairment or combination of impairments meets the statutaigria of a listed impairment as
well as the duration requirement, the claimant is disabled and entitled fitdhete C.F.R. 88
404.1520(d), 416.920(d). If, however, the claimant’s impairment or combination of impairments
does not meet the severity the listed impairment, or if the duration is insufficient, the ALJ
proceeds to the next step.

Before undergoing the analysisstep four, the ALJ must determine the claimant’s residual
functional capacity (“RFC”). 20 C.F.R. 88 404.1520(a), 404.1520(6).920(a), 416.920(e). An
individual’'s RFC is the individual’s ability to do physical and mental work act®ibn a sustained
basis despite limitations from his or her impairments. 20 C.F.R. 88 404.1545, 416.945. The ALJ
considers all impairments irhis analysis, not just those deemed to be severe. 20 C.F.R. 88
404.1545(a)(2), 416.945(a)(2); SSR-&6. After determining a claimant’s RFC, step four then
requiresthe ALJto determine whether the claimant has the RFC to perform the requirements of
his orher past relevant work. 20 C.F.R. 88 404.152(fje}®16.920(e)f). If the claimant is able
to perform his or her past relevant work, he or she will not be found disabled under the Act. 20
C.F.R. 88 404.1520(a)(4)(iv), 404.1520(f), 416.920(a)(4)(iv), 416.920(f). If the claimant is unable
to resume his or her past work, the disability evaluation proceeds to the fiftmalnstép.

At step five, the ALJ must determine whether the claimant is able to do any other work
considering his or her RFC, age, education, and work experience. 20 C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v). Unlike in the first four steps of the analysis where the cla@arg the burden
of persuasion, the burden shifts to the ALJ at step five to determine whethemttamtlacapable
of performing an alternative SGA present in the national economy. 20 C.F.R. 88 404.1520(g)(1)

(citing 404.1560(c)), 416.920(g)(1) (citing 416.960(c)); Kangas v. Bo82% F.2d 775, 777 (3d

Cir. 1987). At this pointn the analysis, the SSA is ‘§ponsible for providing evidence that

10



demonstrates that other work exists in significant numbers in the national ecamanjthé
claimant] can do, given [the claimant’s RFC] and vocational factors.” 20 C.F.R. 88 404)(560(c
416.960(c)(2). If the clanant is unable to do any other SGA, he or she is disabled. 20 C.F.R. 88
404.1520(a)(4)(v), 416.920(a)(4)(v).

II. DISCUSSION

At step one of the disability analysis, ALJ Millproperlyfound that Plaintiff had not
engaged in SGA since November 28, 2006, the alleged onset date of Plaintiff's dig&billty).

At step two, ALJ Millerproperlyfound that Plaintiff suffereéfom the following severe
impairments: “degenerative disc dise with herniated nucleus pulposus and scoliosis, hepatitis
C, anemia, obesity, asthma with asthmatic bronchitis, history of kidney stonesthathpsy
procedure, posttraumatic stress disorder (anxiety), and depredsdionti’ making this finding,
ALJ Miller considered Riintiff's testimony;Plaintiff's August 14, 2002 MRPlainiff's June 21,
2004 ultrasoundDr. Candela’s December 18, 20&@nsultaive psychological examinatiomr.
Song’sMay 12, 200&onsultative physical examinatioandDr. Fogari’'s 2012 treatment records.
(R. 16). ALJ Miller found that these severe impairments “significantly interfere withrjfies]
ability to perform basic work activitiesn a regular and continuing basigd: ALJ Milller' s
findings of severe impairment are supported by substantial evidence in thee recor

ALJ Miller alsoproperly foundhat Plaintiff’'s hypertension was not a severe impairment
since there was no evidence that Plaintiff had undergone any treatment fqodréermsion or that
Plaintiff's hypertension more than minimalignited her functioningld. ALJ Miller alsoproperly
found that Plaintiff's cognitive impairments were not severe. (R17)6 In making this
determination ALJ Miller relied on Dr. Roy'sMay 19, 2007 mental status evaluation. (R. 17).

ALJ Miller cited Dr. Roy'streatmentnotesin which he observethat Plaintiff could follow

11



instructions hold aconversationspell and perform simple calculationdHe further noted that
Plaintiff's psychiatric symptoms were mithdthatPlaintiff had recently engaged in seskilled
work as a babysittetd. Thus ALJ Miller concluded that “[sJuch evidence suggests that the
claimant has the ability to learn and perform more than just simple tagkshat the claimant’s
cognitive functioning is above borderlindd. ALJ Miller supported his findings with substantial
evidence that Plaintiff's hypertension and cognitive impairmeset® not severe; therefore, his
findings are not clearly erroneous.

At step three, ALJ Milleproperlydetermined that Plaintiff's impairmerdgd not equal or
exceedtheimpairmentancluded in the Listing of Impairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1.1d. First, ALJ Miller properly foundthat Plaintiff's symptoms associated with
degenerative disc disease with herniated nucleus pulposus and scoliosis did not eqesddr e
the severity set forth in listing 1.0l Listing 1.04 rquires that a Plaintiff havedisorder of the
spine resliing in compromise of a nerve root with motor loss accompanied by sensory or reflex
loss. 20C.F.R. Pt. 404 Subpt. P, App. 1. In contrast to listing lR@hel Potashnik, M.D. (“Dr.
Potashnik”) statedon December 16, 201fhat Plaintiff“entered the flice without [an] assistive
device at a reasonable pace . . . was independent with dressing and mounting [thefledamd]
was able to squat [and] walk on heels and tiptoes.” (R. 635). Dr. Potadbo#tated that a
“[c]ervical spine examinatiorevealed no tenderness on palpation and normal [range of motion].
Id.

Second, ALJ Miller properly found that Plaintiff's asthmatic symptoms did net e
exceed the severitgquirementset forth in listing 3.00. (R. 17)Listing 3.03 requires a claimant
to have either chronic asthmatic bronchitis or asthmatic attacks that relgysreign intervention

at least once every two months or at least six times a3@@arF.R. Pt. 404 Subpt. P, App. 1. In

12



contrast to theequirements idisting 3.03, the record includes no objective evidence of Plaintiff
having asthmatic attacks baving chronic asthmatic bronchitis. (R. 17).

Third, the Listing of Impairments in 20 C.F.Rart 404, Subpart P, Appendix 1 includes
no listings br anemia, a history of kidney stones with lithotripsy procedure, hepatitis C, oyobesit
20 C.F.R. Pt. 404 Subpt. P, App. 1. ALJ Miller, howeveonsidered the effects of these
impairmenton each body system and properly found that they were notstihg-level severity.

(R. 17-18).

Fourth,ALJ Miller properly found that Plaintiffs mental impairments, consideredlging
and in combination, did not meet or exceed the impairments included in listings 12.04 and 12.06
of the Listing of Impairments in@C.F.R. Part 404, Subpart P, AppendiXR.. 18). ALJ Miller
properly found that the paragraph B requirements were not satisfiedirst, ALJ Miller found
that Plaintiff hadonly mild restrictions in her daily living activitieid. ALJ Miller cited to both
Plaintiff's testimonyat the hearingnd to medical professionals that she gadd hygienedid
not have a problem attending to her personal needs, cawaddid chores such as laundry and
paying bills, went outside daily,drove andreceived rides to places, travelled independently,
exercisedveekly, andwent grocery shoppingld. Second, ALMiller found that Plaintiff had
only moderate difficulties in social functioninigl. ALJ Miller cited much of the evidence listed
above as wleas notes from medical professionals that Plaintiff was cooperative duringahed
appointmentdsd. Third, ALIMiller found that Plaintiff haeénly moderate difficulties with regard
to concentration, persistence, or pade. Again, ALJ Miller citedto much of the abowésted
evidence as well as Piiff’s testimony that she speheér time watching television and talking on
the phone and that sheuldfollow written and spoken instructions. (R.-18). Lastly, the record

contains no evidence that Plaintiff experienced episodes of decompensation. (RLLS)iller

13



alsofound that the paragraph C requirementsew®t met because Plaintiff htfte ability to
function outside a highly supportive living arrangeméht.
For the above reasamsLJ Miller properly found that Plaintiff's impairmentigd not equal
or exceed the impairmenta the Listing of Impairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1.
Before undergoing a stdpur analysis ALJ Miller determined Plaintiff's RFC(R. 19
20). ALJ Miller properlyfound that Plaintiff has the RF© perform sedentary work as defined
in 20 C.F.R. 404.1567(a) and 416.967(a). (R. 19). After an extensive review of the record, ALJ
Miller found, specifically,that:
[Plaintiff] has the altity to occasionally lift and/or carry up to 10 pounds, and
frequently lift and/or carry less than 10 pounds. The claimant also has ihetabil
stand and/or walk (with normal breaks) for a total of about 2 hours irhawr8
workday, and sit (with normal breaks) for a total of about 6 hours inteaouB8
workday. The claimant further has the ability to frequently climb ramp&os.s
but she would be limited to occasional balancing, stooping, kneeling, and
crouching. The claimant additionally should eeerawl and climb ladders, ropes,
or scaffolds. The claimant should also avoid exposure to hazards such as heights,
and she should avoid concentrated exposure to odors, dusts, fumes, gases, poor
ventilation and other respiratonyitants. From a mentatandpoint, the claimant
would be limited to simple, routine, and repetitive tasks that can be explained, and
which are simple 1 to 2 step tasks at the eletvgl and unskilled level. The
claimant would further be limited to making only simple decisiongasional
changes in routine, and superficial contact with others. However, the otaima
would be off task 5% of the time.
(R. 1920). In making this determination, ALJ Miller considered both objective medical
evidence and other evidence, based on the requirements of 20 C.F.R. 404.1529 and 416.929
andSocial Security Rulings 8SR$) 96-4p and 96-7p. (R. 20). In support of his finding,
ALJ Miller cited extensivelyto the testimony of Plaintiffto a third-party function report
that Plaintiff's soncompleted andto the treatment and evaluative records of Dr. Fogari

Dr. Siege] Carmelo Pingol, M.D., Wayne Tillman, Ph.D., Dr. Candela, Dr. Roy, Nikolaos
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Galakos, M.D., Dr. Potashnik, Dr. Soranpd Dr. Hoffman (R. 2027). In light of the
substantial edence presented by ALJ Miller, this Court finds that ALJ Miller properly
determined Plaintiff's RFC.

At step four, ALJ Miller properly found that Plaintifannotperform her past
relevant work. (R. 27). ALJ Miller cited tihe vocational expert’s testony that Plaintiff
cannotperform the work of a cashier, stock checkerababysitterid.

Lastly, at step five, ALJ Miller properly found that Plaintdanperform work that
exists in significant numbers in the national and local economies. {E8)2°ALJ Miller
considered Plaintiff's age, education, work experience, and RFC as well asahenaic
expert’s testimony. (R. 228). The vocational experetermined that Plaintiff was capable
of satisfying the requirements of the representative occupations of a changet abexk,

a lens inserter, an order clerk, and a laminator, which exist in the aggoétiadeisands
of jobs locally. (R. 28). BecausePlaintiff is capable of performing work that exists in
significant numbers in the national and local economies, Plaintiff is not disabled und

sections 216(i), 223(d), and 1614(a)(3)AtheAct.

CONCLUSION

Because thi€ourt finds that ALMiller’'s decision issupported by substantial evidence

in the record, the Commissioner’s determinatioAR§&IRMED .

s/ Susan D. Wigenton
SUSAN D. WIGENTON
UNITED STATES DISTRICT JUDGE

Orig: Clerk
cc: Magistrate Judge Steven C. Mannion
Parties
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