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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ABDUL J. MALIK,

Plaintiff,
Civil Case No. 13-5948-SH)
V.
OPINION & ORDER
KAPLAN INC.,
Date: February4, 2014
Defendant

HOCHBERG, District Judge:

This mattercomes before the Court upon Defendant’s motion to dismiss Plaintiff's
complaint pursuant to Federal Rule of Civil Procedure 1@Jbdf, in the alternative, for a more
definite statement under Federal Rule of Civil Procedure 12(e). (Dkt. No. 5.) Theh@su
reviewed the submissions of the parties and considers the motions pursuant to Rddesél R
Civil Procedure 78. Plaintiff failed to oppose Defendant’s motion to dismiss.

Plaintiff filed his Complaint on October 4, 2013 angtisceedingro se*

. BACK GROUND?

Plaintiff Abdul Malik (“Plaintiff” or “Malik”) is a licensed physician in Pakistan, who

came to the United Stateswmrk as a medical doctorDkt. No. 1,1 2) In order to work as a

! When considering pro secomplaint, the Court is mindful that it must construe the complaint
liberally in favor of the plaintiff. See Erikson v. Pardu$51 U.S. 89, 934 (2007);Haines v.
Kerner, 404 U.S. 519, 52Q1 (1972). The Court must “accept as true all of the allegations in the
complaint and all reasonable inferences that can be drawn therefrom, and view théighin
most favorable to the plaintiff. Morse v. Lower Merion Sch. Distl32 F.3d 902, 906 (3d Cir.
1997). Liberal construction does not, however, require the Court to crpdit geplaintiff's

“bald assertions” or “legal conclusionsld.

% These facts are taken from Plaintiff's Complaint, unless otherwise noted.
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medical doctor in the United States, Plaintiff needs to complete the requirediniicens
examinations. (Dkt. No. 1, 1Y 4, 10Rlaintiff alleges that in 1992 heecame disabled and
underwent several surgical procedur@dkt. No. 1,1 3)

Defendant Kapla Inc. (“Defendant” or “Kaplan”) offers test preparation course in a
variety of subject areas, including medicine. Plaintiff enrolled in Kaplamsses at various
times since 1992 but could not complete the courses due to medical problems. (Dkf Bl9. 1,
In 2009, Plaintiff again enrolled in Kaplan courses but had to stop attending the cgquistes b
2010 due to surgery on his shoulder and his spouse’s medical condition. (Dkt. No. 1, § 7.)
Plaintiff sent letters to Kaplan’s CEO and chief admratsir requesting to complete the courses
free of charge. (Dkt. No. 1, 1 8.)

Plaintiff requests that the Court order Kaplan to provide Plaintiff with thesseoiree
of charge and order Kaplan to refund $15,000 to compensate Plaintiff for money spent on Kaplan
courses over the years. (Dkt. No. 1, 11 12-13.)

. STANDARD OF REVIEW

“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as true, to ‘state a claim to relief that is plausible on its fagh€roft vigbal, 129 S.

Ct. 1937, 1949 (2009) (quotirBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007%ee also
Phillips v. County of Alleghen$15 F.3d 224, 234 (3d Cir. 2008) (“[S]tating . . . a claim requires
a complaint with enough factual matter (tal@ntrue) to suggest the required element. This
does not impose a probability requirement at the pleading stage, but instead sifaplyrca
enough facts to raise a reasonable expectation that discovery will revealceviokeithe

necessary element.”) (grnal quotations omitted).



When considering a motion to dismiss unttgral, the Court must conduct a tvpart
analysis. “First, the factual and legal elements of a claim should beatwebarhe District
Court must accept all of the complaint’'s weléaded facts as true, but may disregard any legal
conclusions. Second, a District Court must then determine whether the facts atiepe
complaint are sufficient to show that the plaintiff has a plausible claim for relledwler v.
UPMC Shadyside578 F.3d 203, 2101 (3d Cir. 2009) (internal citations and quotations
omitted). “A pleading that offers labels and conclusions or a formulaic renit#tthe elements
of a cause of action will not do. Nor does a complaint suffice if it tenders nakedi@ss
devoid of further factual enhancementlgbal, 129 S. Ct. at 1949 (internal quotations and
alterations omitted).

1. DISCUSSION

Plaintiff suesDefendantunder the Americans with Disabilities Act (“ADAWith respect
to a place ofpublic accommodation-ramely, Kaplan'’s prep courses pertaining to medical
residency’ Section 3020f Title Il of the ADA provides that fo individual shall be
discriminated against on the basis of disability in the full and equal enjoysheéhé goods,
services facilities, privileges, advantages, or accommodations of any place of public

accommodation by any person who owns, leases (or leases to), or operatescd pldiie

% There is also an argument that Plaintiff's claims fall under Se8t8mf Title 11l of the ADA.
Section 309 provides that “[alny person that offers examinations or courses related to
applications, licensing, certification, or credentialing for secondary orgeasindary education,
professional, or trade purposes shall offer such examinations or courses in anglacanaer
accessible to persons with disabilities or offer alternative accessible exnmamig for such
individuals.” 42 U.S.C. § 12189. However, the better readin§ezion309 is that it only
applies tocourses that directly lead to applicatgnlicensing, certification, or credentialing
rather thanoptional courses that providpreparation for a test required for applicagon
licensing, certification, or credentialing. For example, a company thaihesters a test that is
required to become licensed would fall under Section 309 while a company that provides a
course or service that merely prepares a person for that licensing test iouitiéa Section
302.
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accommodation.” 42 U.S.G& 12182;see alsoDoe v. Natl Bd. of Med. Examinersl99 F3d
146, 157 (3d Cir. 1999)“In order to succeed on a claim under Title 11l of the ADA, a plaintiff
must prove that: (1) he was discriminated against on the basis of disab)lityg;tf& full and
equal enjoyment of the goods, services, facilities, privileges, advantagesporaodations of
any place of public accommodation; (3) by any person who owns or operates af gdabéco
accommodatiori. Louisiana Counseling & Family Servs., Inc. v. Makrygialos, | 5&@3 F.
Supp. 2d 359, 365 (D.N.J. 2008).

Plaintiff's claims fail for at least two reasons. First, Plaintiff fails to allege tkatvas
discriminated againgtn the basis of a disabilitandhefails to state how, or in what manner, he
was deprived of the full and equal enjoyment of the gosdsyices, facilities, privileges,
advantages, or accommodations of any place of public accommod&iamtiff's Complaint
only alleges that he was unable to complete Kaplan courses because of his medidahsondi
and his wife’s health. Plaintiff newvalleges that Kaplan discriminated against him on the basis
of his disability.

Second, Plaintiff requests monetary relief for alleged violations of the, ADvit, free
courses and a refund of previously paid moheJhis type of relief is not availéd under the
statute. Title Il of the ADA providesthat a plaintiff is only entitled the “[tlhe remedies and
procedures set forth in section 20&Ja) of this title.” 42 U.S.C. §12188(a)(1). Under 42
U.S.C. §2000a3(a), an individuaimay commence “aivil action for preventive relief, including
an application for a permanent temporary injunction, restraining order, or other order[lf’

short, “Title Ill defendants cannot be liable for money damag&owers v. Nat'l Collegiate

* Plaintiff does not request any sort of accommodation from Kaplan.
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Athletic Ass'n 346 F.3d 402, 433 (3d Cir. 2003fror these reasons, Plaintiff’'s complaint must
be dismissed.

V. CONCLUSION & ORDER

For the reasons stated above,

I T ISon this 14th day ofebruary 2014,

ORDERED that Defendant’s motions to dismiss (Dkt. Ny.is GRANTED; and it is
further

ORDERED that Plaintiff's Complaint iDISMISSED WITHOUT PREJUDICE; and
it is further

ORDERED that Plaintiff may file an Amended Complaint witl80 days of this Order
should he be able to address the deficiencies discussed above.

/s/ Hon. Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.




