SANI-PURE FOOD LABORATORIES, LLC v. BIOMERIEUX, INC. Doc. 15

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SANI-PURE FOOD
LABORATORIES, LLC,
Civil Action No. 13-6643 (ES)
Plaintiff,
OPINION
V.

BIOMERIEUX, INC,,

Defendant.

SALAS, DISTRICT JUDGE

l. INTRODUCTION

Pending before this Court is Defendant béddux, Inc.’s (“BMI”) Motion to Dismiss.
(D.E. No. 5). Pursuant to Federal Rule@¥il Procedure 12(b)(6) and 9(b), BMI moved to
dismiss Counts I-VII of PlaintifSani-Pure Food Laboratories, LISO*“Sani-Pure”) complaint.
(SeeD.E. No. 1-3, Plaintiff's Complaint (“Compl)). The Court has jurisdiction under 28 U.S.C.
§ 1332(a). Having considered thetps’ submissions in support of and in opposition to the instant
motion, pursuant to Federal Rule of Civil Procedure 78(b), the Court decides the instant motion
without oral argument. For the reasons sghfbelow, Defendant’s motion is GRANTED.
. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 1?

Sani-Pure is a commercial laboratory tipgrformed lab testen food, environmental

samples, and pharmaceutical products for the purpose of determining the presence, or lack thereof,

L For the purpose of adjudicating motions filed pursuant to Fed. R. Civ. P. 32{h&(€ourt is required to accept the
factual allegations pled by Plaintiff as trigeePhillips v. Cnty. of Alleghenys15 F.3d 224, 231 (3d Cir. 2008).
Therefore, the relevant facts presented hereithase gleaned from Plaintiffs Amended Complaint.

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/2:2013cv06643/296270/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2013cv06643/296270/15/
http://dockets.justia.com/

of bacteria and other carhinants. (Compl. § 1). In orderf8ani-Pure’s lab test results to be
accepted by customers, the reagents (substaatedhses chemical reactions), hardware and
software systems employed in the testingpss required approval by various government entities
such as the Food and Drug Administration (“FDARe United States Department of Agriculture
(“USDA”), the Environmental Protection Agency (“EPA”) and American Public Health
Association (“APHA”). (Compl. § 3).

In 2008, BMI offered to sell the Tempo systean automated testing system using BMI's
proprietary hardware, software and reagents, to-Bare. (Compl. 1 4). According to Sani-Pure,
BMI’'s website, as well as a BMI sales represtv¢a Bryan Demenna, represented to Sani-Pure
that the Tempo system had received the required government approvals. (Compl. 1 5, 6). Relying
on BMI's representations, Sani-fRuagreed to purchase the Tensgstem from BMI. (Compl. |
7).

Subsequently, Sani-Pure discovered that ceft@mpo system applications were defective
in that they had not received the necessaryaas from various government agencies. (Compl.
1 8). Furthermore, Sani-Pure also discovered tthatapplications that were approved did not
function on various samples for which they had government approig). (n October 2012,
Sani-Pure sold its assets. Tieyer, however, refused to purchase the Tempo system because of
its defects and also declined to assume the paectequirement contract that Sani-Pure had with
BMI. (Compl. T 10).

On or about September 12, 2013niSaure filed suit in New Jeey Superior Court, Bergen
County, against BMI alleging fraudhegligent misrepresentation, breach of the New Jersey
Consumer Fraud Act, and breach of expressimpiied warranties. (Compl. { 14-19). On

November 1, 2013, BMI removed the instant actigi.E. No. 1, Notice of Removal). On



November 22, 2013, BMI filed the instant motion to dismiss. (D.E. No. 5). On December 20,
2013, Sani-Pure filed its oppositio(D.E. No. 8). BMI did not filea reply. The instant motion

is now ripe for adjudication.

[I. LEGAL STANDARD

A. Motion to Dismiss for Failure to Comply with Rule 9(b)

Federal Rule of Civil Pedure 9(b) imposes a heighed pleading requirement
concerning allegations of fraudMickens v. Ford Motor Cp900 F. Supp. 2d 427, 435 (D.N.J.
2012). This heightened pleadimgquirement applies to Newersey Consumer Fraud Act
(“NJCFA”) claims. Id.

Rule 9(b) requires that “a pgnnust state with particulayithe circumstances constituting
the fraud or mistake.” Fed. R. Civ. P. 9(bhhe intended purpose of the heightened pleading
requirement is to require the plaintiff to “state ttircumstances of the alleged fraud with sufficient
particularity to place the defendat notice of the ‘precise misconduct with which it is charged.”
Frederico v. Home Deppb07 F.3d 188, 200 (3d Cir. 2007) (quotingm v. Bank of Am361
F.3d 217, 223-224 (3d Cir. 20043ge also Seville Indus. Mach. Corp. v. Southmost Mach.,Corp.
742 F.2d 786, 791 (3d Cir. 1984). “To satisfy this ha#ged standard, thegitiff must plead or
allege the date, time, and placetué alleged fraud or otherwisgent precision or some measure
of substantiation inta fraud allegation.Fredericq 507 F.3d at 200:Plaintiff mustalso allege
who made the misrepresentation to whom aerdydneral content oféhmisrepresentation.L.um,

361 F.3d at 224 (internal citation omittetlyjatt v. Winston & Strawn, LLMNo. 10-6608, 2011
WL 2559567, at *17 (D.N.J. June 27, 2011) (“Pldfriust also allegevho made the purported

misrepresentation and what specific misrepresentations were made.”).



In sum, the Third Circuit has advised th&t a minimum, a @intiff must support
allegations of fraud with all the essentiaktfual background that would accompany the first
paragraph of any newspaper story — that s,"\who, what, when, where and how’ of the events
at issue.”In re Rockefeller Center Prop. Inc. Sec. LitRL1 F.3d 198, 217 (3d Cir. 2002) (quoting
In re Burlington Coat Factory Sec. Litidl14 F.3d 1410, 1422 (3d Cir. 1997)).

B. Motion to Dismiss for Failure to State a Claim: Rules 12(b)(6) & 8(a)

On a motion to dismiss pursuant to FederdeRui Civil Procedure 12(b)(6), “courts are
required to accept all well-pleaded allegationshia complaint as truand draw all reasonable
inferences in favor of the non-moving partyPhillips v. Cnty. of Allegheny15 F.3d 224, 231
(3d Cir. 2008). “Factual allegations must be enoughis®e a right to reliedbove the speculative
level.” Bell Atl. Corp. v. Twomb)y550 U.S. 544, 555 (2007). Furthermore, a complaint “must
containsufficient factual matter, accepted as true, abesa claim to relief that is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citation omitted).Idbal, the Supreme Court
established a two-step process for determining hvémes complaint raises a right to relief above
the speculative levelld. First, a court must identify any conclusory allegations, as they are “not
entitled to the assumption of truthld. Second, the court must coreidf the assumption of truth
attributed to the non-conclusoigctual allegations plausibly suggie an entitlement of reliefd.
Determining whether the allegations are “plawsibé “a context-specific task that requires the
reviewing court to draw oits judicial experience and common sensil’at 679.

Additionally, Federal Rule of Civil Procedu8$a)(2) requires a complaint to set forth “a
short and plain statement of the claim showing thaleader is entitled teelief.” While the
pleading requirement announced by Rule 8(a)(2¥ dué require detailed factual allegations, it

does demand “more than an unadorned, the-defendant-unlawfully-harmed-me accuksgtain.”



556 U.S. at 678. The short and plain statemequired by Rule 8(a)(2) must provide notice to
the defendant of the nature of the pliditst claim and the basis for the clainseeTwombly,550
U.S. at 545.

Finally, a district court deciding a motion to dismiss generally does not consider materials
beyond the pleadingdn re Burlington Coat Factory Sec. Litigl14 F.3d at 1426. “In deciding
a Rule 12(b)(6) motion, a court must consideryotile complaint, exhibits attached to the
complaint, matters of public record, aslmas undisputedly authentic documentsMayer v.
Belichick,605 F.3d 223, 230 (3d Cir. 2010).

V. DISCUSSION

As an initial point, Sani-Pure requested ttet Court convert the instant motion into one
for summary judgment because “the motion incorgaaubstantial material that is not in the
record.” SeeD.E. No. 8, Plaintiff's Opposition Brief Pl. Opp. Br.”) at 1). The “substantial
material” Sani-Pure refers to are the backgrowutisfthat BMI provides in its moving brief that
BMI admits are not germane to thespibsition of the instant motionS¢eD.E. No. 5-2, Brief in
Support of Defendant’s Motion to Dismiss (“Déflov. Br.”) at 2). Additionally, Sani-Pure,
proceeding as if the Court will convert thest@nt motion into one for summary judgment, has
attached to its opposition brief a declaration by Ronald Schnitzer, a managing member of Sani-
Pure. GeeD.E. No. 8-1) (“Schnitzer Declaration”)In its opposition brief, Sani-Pure makes
reference to facts contained in the Schnitzer &atbn—facts that are him the complaint.

To be clear, this Court “may not consider matters extraneous to the pleadingse”
Burlington Coat Factory Sec. Litigl14 F.3d at 1426viayer, 605 F.3d at 230. Consequently, the
Court will not consider the facts contained in thar8zer Declaration that Plaintiff proffers in an

attempt to cure the alleged dméincies in its complaint.See Commonwealth of Pax. rel.



Zimmerman v. PepsiCo, In&36 F.2d 173, 181 (3d Cir. 1988) (“Itagiomatic thathe complaint
may not be amended by the briefs in opposition to a motion to dismiss.”) (internal quotations
omitted). Neither will the Court consider theattkground facts” contained in BMI’s moving brief.
The Court also declines tammvert the instant main to dismiss into a motion for summary
judgment because the Schnitzercldeation, attached to Sani-R(g opposition brief, is not a
document that is integral to, or explicithglied upon in Sani-Pure’s complaintSeeln re
Burlington Coat Factory Sec. Litigl14 F.3d at 142@tating that a court can consider a document
“integral to or explicitly relied upom the complaint”).

A. Sani-Pure’s Fraud Based Claims (Counts 4 V)

In moving to dismiss Count | (Fraud), Couhf{Equitable Fraud), Count Il (Negligent
Misrepresentation), and Count (Breach of the New Jersey Consmiraud Act) of Sani-Pure’s
complaint, BMI argues that these claims, asagkd, do not contain the specificity required by
Federal Rule of Civil Procedure 9(b). (Def. Mov. Br. at 5). Specifically, BMI states that Sani-
Pure’s complaint “is devoid of the dates, timaad place of the alleged fraud, or even the alleged
individual to whom the alleged misrepresentations were madtb.’at(9).

In opposition, Sani-Pure does not point to ahggations in its complat that satisfy the
heightened Rule 9(b) pleading requirement. dadi Sani-Pure refers to facts contained in the
Schnitzer Declaration—facts that are not artitedain its complaint and therefore not to be
considered by the CourtSeeln re Burlington Coat Factory Sec. Litigll4 F.3d at 1426.
Effectively conceding the deficiencies in its comipiaSani-Pure requests: “[ijn the alternative, if
the court limits the motion to the pleadings agrdnts the requested relief, [Sani-Pure] would

request leave to file an amendedngaaint to cure the alleged deficmes.” (Pl. Opp. Br. at 1).



Having reviewed Sani-Pure’s complaint, #faetual averments anallegations that are
relevant to the disposition of tlestant motion are summarized below:
“BMI's online literature stated that the Tempo system had received all
necessary government approvals tonpe SP to perform testing for SP’s

food, environmental and pharmaceuticastomers’ applications.” (Compl.

15);

“BMI’s sales representative, Bryan Denma, also represemntéo SP that the
Tempo system had received all necessary governmental approvals to permit
SP to perform testing for SP’s foodnvironmental and pharmaceutical
customers’ applications.” (Compl.  6);

“In reasonable reliance upon the foregprepresentations, SP entered into
various agreements to purchase thenppe system hardware, software and
reagents.” (Compl. 1 7);

“Contrary to BMI's representations,@gifempo system was defective and not
as represented by BMI in material ways. . ..” (Compl. 1 8);

“BMI knew that the Tempo system had meteived the regulatory approvals
that BMI represented it had receivadd did not perform as represented.”
(Compl. 19); and
“As a result of the fraudant and negligent misrementations of BMI, and
the defects of the Tempo system anany of its reagents, [Sani-Pure] was
damaged in various ways. . . .” (Compl. { 11).

1. Fraud and Equitable Fraud (Counts | & II)

The five elements of common law fraud af€l) a material misrepresentation of a
presently existing or past faq2) knowledge or belieby the defendant ats falsity; (3) an
intention that the other person rely on it; (@asonable reliance thereon by the other person; and
(5) resulting damagesGennari v. Weichert Co. Realtor891 A.2d 350, 367 (N.J. 1997) (citing
Jewish Ctr. of Sussex Cnty. v. Whad82 A.2d 521, 524 (N.J. 1981)). The only elemental
distinction between common law fraud and equit&ialed is that equitable fraud does not require

scienter.Bonnco Petrol, Inc. v. Epsteif60 A.2d 655, 660 (N.J. 1989)tie elements of scienter,

that is, knowledge of the falsignd an intention to déain an undue advantagherefrom, are not



essential if plaintiff seeks to gve that a misrepresentation ctitnged only equithle fraud.”).
Claims of common law and equitable fraud are ecibjo the pleading reqeiment of Rule 9(b);
therefore, the “circumstances constituting framalist be pleaded with sufficient particularity.
Fed. R. Civ. P. 9(b).

In failing to identify whomBMI made the alleged misrepredgation to, and by not stating
when the misrepresentations wenade, Sani-Pure has failed tgeict the necessary particularity
required by Rule 9(b). As sucBani-Pure’s common law and eigile fraud claims are dismissed,
without prejudice

2. Negligent Misrepresgation (Count Il)

To state a claim for negligentisrepresentation, a plaintiff ratiallege: (1) an incorrect
statement; (2) that the statement was made neglgéd) that the statement was justifiably relied
upon; and (4) that economic damages were chlsereliance on the aorrect statement.
McClellan v. Feit,870 A2d 644, 650 (N.J. Super. Ct. App. Div. 2005) (quotihgRosenblum,
Inc. v. Adler,461 A.2d 138, 142-43 (N.J. 1983)). BecauSani-Pure’s claim for negligent
misrepresentation sounds in fraud, it must meehéghtened pleading requirement of Rule 9(b).
See In re Suprema Specialties, 1488 F.3d 256, 270 (3d Cir. 200@)oting that where “plaintiff
grounds [his claims] in allegations fraud—and the claims thisound in fraud’—the heightened
pleading requirements of Rusb) apply”).

Sani-Pure’s claim for negligent misrepreseaptatis subject to dismissal for the same
reasons as its fraud claims—Sani-Pure’s faitoretate the time, place and the person to whom
the alleged misrepresentations were madgherefore, the Court dismisses Count Without

prejudice



3. Breach of the New Jersey Consumer Fraud Act (Count IV)

To establish a claim under the NJCFA, Fiifisimust plead “(1) unlawful conduct by the
defendant; (2) an ascertainable loss by thenpthiand (3) a causal relationship between the
unlawful conduct and the loss.Prof'l Cleaning & Innovative Rlg. Servs. Inc. v. Kennedy
Funding, Inc, 245 F. App’x 161, 165 (3d Cir. 200Gjass v. BMW of N. AmNo. 10-5259, 2011
WL 6887721, at *3 (D.N.J. Dec. 29, 2011). “[T]hetAtould be construed liberally in favor of
consumers.”Cox v. Sears Roebuck & C647 A.2d 454, 461 (N.J. 1994).

Claims brought under the NJCFAeaubject to the particularitgquirements of Rule 9(b).
SeeF.D.I.C. v. Bathgate?7 F.3d 850, 876—77 (3d Cir. 1994) (affing district court's application
of Rule 9(b)to Consumer Fraud Act claimAccordingly, Sani-Pure mugiead each element of
a NJCFA claim with the requisite specificity ‘jolace the defendant on notice of the [unlawful]
conduct for which it is chargedSeeFredericq 507 F.3d at 200. The Third Circuit has described
specificity as the “date, place or time of thhaud” or some “alternative means of injecting
precision and some measuresoibstantiation into [tHeallegations of fraud.Lum, 361 F.3d at
224 (internal quotations and punctuation omittedplaintiffs must also allege who made a
misrepresentation to whom and the gehevatent of the misrepresentationd.

Although Sani-Pure’s allegatis of misrepresentatiortsy BMI regarding the Tempo
system having obtained the necessary regulafgpsoaals were arguably sufficiently allegeské¢
Compl. 1 6), Sani-Pure failed tstate to whom the alleged sreépresentations were made.
Therefore, Sani-Pure failed to adequately allibgefirst element of its NJCFA claim. Sani-Pure
also failed to satisfy the temporal pleading regmient of Rule 9(b), as Sani-Pure does not provide

a date or some other suffictgn precise time-frame as to when BMI made the alleged



misrepresentations. Conseqtlg, Sani-Pure has failed tetate a viable NJCFA claif.
Accordingly, the Court dismisses Count Without prejudice

B. Sani-Pure’s Breach of Express and Imlped Warranties Claims (Counts V & VI)

BMI has moved to dismiss Sani-Pure’s breatlexpress and implied warranties claims,
arguing that Sani-Pure failed to provide pre-switice to BMI of the alleged breach of warranty
as required by North Carolina law, and that tlhegad warranties at issue were disclaimed in the
parties’ 2011 Reagent Agreement. (Def. Mov. Br. at*10).

In opposition, Sani-Pure contends there aetual issues as twhether the warranty
disclaimers were sufficiently conspicuous to béosseable. (Pl. Opp. Br. at 12). Additionally,
Sani-Pure counters BMI's “failure to provide pre-suit notiaejument by referencing an e-mail
in which Sani-Pure notified “Sam” at BMI thatt}tie Tempo has become almost unusable from a
regulatory standpoint. Not approved by APHA, EFBA and nutraceuticals. I'm tired of getting
warning letters from regulators.” (PIl. Opp. Bt.11). Sani-Pure acknowledges that it did not aver
in its complaint that it gave BMI pre-suit noti of the alleged breacti warranties. I€l.).

Pursuant to North Carolina’s versiontbe Uniform Commercial Code, “[w]heeetender
[of goods] has been accepted[:] (a) the buyer mitbima reasonable time after he discovers or
should have discovered any breach [of warrantiesify the seller of breach or be barred from

any remedy...” N.C. Gen. Stat.2%-2-607(3). North Carolina courts have interpre§etb-2-

2 In addition to Sani-Pure failing to adequately plead tHawful conduct element with the particularity required by
Rule 9(b), the Court is also not convinced that Sani-Rasesufficiently pleaded the ascertainable loss element.
However, the Court declines to disctisis element in detail because Sani-Psifailure to adequately plead unlawful
conduct is sufficient to warradismissal of the NJCFA claim.

3 The Court applies the substantive laviNaith Carolina with respect to Sani-Blsrbreach of warranties claims because
the Reagent Agreement, which contairchaice of law clause, states that faaties’ agreement regarding the Tempo
system is governed by the substantive law of North CaroliSael¥.E. No. 1-4, Ex. B2011 Reagent Agreement,
12).

10



607(3) as placing the burden of pleading anavimg “seasonable notification” on the buyer.
Maybank v. S. S. Kresge Ca73 S.E.2d 681, 683 (N.C. 1981).

Sani-Pure admitted in its opposition brief, and a review of the complaint confirms, that
Sani-Pure failed to allege thaprovided BMI with notice of thalleged breach of warranties prior
to initiating the instant @aon. (Pl. Opp. Br. at 11). Conseqtignas a matter dhw, Sani-Pure is
barred from recovery with respect to its lmeaf express and implied warranties clairSseN.C.
Gen. Stat. 5-2-607(3). Therefore, because the factpled by Sani-Pure, fail to state a claim
for which relief can be granted, Count V and Couhof Sani-Pure’s complaint are dismissed,
with prejudice

Sani-Pure’s failure to pleadeasonable notification obreach of warranty is an
independently sufficient ground thsmiss Count V and Count VI; therefore, the Court need not
address BMI’s disclaimer of warranty argument.
V. CONCLUSION

For the foregoing reasons, the C@BRANTS, without prejudice Defendant bioMérieux,
Inc.’s motion to dismiss Count | (Fraud), Count Il (Equitable Fraud), Count Il (Negligent
Misrepresentation), and Count IV (BreamffNew Jersey Consumer Fraud Act).

Count V (Breach of Express Warranties), Count VI (Breach of Implied Warranties), and
Count VII (Rescissiorf)of Sani-Pure’s complaint are hereby dismisséth prejudice An Order

shall accompany this Opinion.

[s/Esther Salas
Esther Salas, U.S.D.J.

4 Under North Carolina law, rescission is an equitable remedy, not an independent cause dVidstian:. Wilson
134 S.E.2d 240, 243 (N.C. 1964) (“Rescission, an equitable remedy, is allowed to promote juS@ce-Pure does
not oppose dismissal of Count VII. (Pl. Opp. Br. at 15).
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