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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

MICHELE SHARP, Civ. No. 2:14-423(WJM)

Plaintiff,
OPINION
V.

KEAN UNIVERSITY et al.,

Defendants.

WILLIAM J. MARTINI, U.SD.J.:

Plaintiff Michelle Sharp— former coach of the Kean University Women'’s
Basketball Team brings this actioragainst Kean University (“Kean’gnd a number of
related defendants, seeking redress under 42 U.S.C. 88 1983 and 1985, the New Jersey
Law Against Discrimination, and the common law. Plaintiff alleges #iet was
unlawfully relieved her of her coaching dutiaiker she objected to the manner in which
Kean University handled an NCAA investigation. This matter comes before the Court on
two motions:a motion to dismiss from Keabkniversity, Dawood Farahi, Christopher
Morgan, Philip Connelly, and Farugue Chowdh(egllectively, “Defendanty pursuant
to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6); and a cross-motion for leave to
amendhe Complainpursuant to Rulé5(a) For the reasons set forth beld@th motions
areGRANTED.

l. BACKGROUND

Plaintiff Michelle Sharp is the former coach tie Kean University Women’s
Basketball Team, which competes in the National Collegiate Athletic Association’s
(“NCAA”) Division Ill. (Complt. aty 7-9). Defendant Kean University (“Kean”) is a
public university with campuses located in Union and Hillside, New Jerkgkyat § 2
Defendants Farahi, Morgan, Connelly, and Chiawvg (“the University Defendants”) are
Kean employees. Plaintiff began coachiing KeanWomen’s Basketball Team in 1998,
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and achieved sonmiccess in NCAA Tournament plaid. aty 8 In 2011, however, the
NCAA notified Kean that the Universitywas awardingnore Dorsey Scholarshipthan

what was allowedinder NCAA rules. (Complat { 13).Sharpalleges that Kean did not
inform incoming female student athletes of this fact or the possibility that their scholarships
or spots on the basketball team may be revokethe NCAA initiated a formal
investigation Id. at 118. According to Sharp, the NCAA did launch an investigation into
Kean in September 2011. Sharp further alleges that shortly after the NCAA launched its
investigation, Kean removed studeathlete Emily Cristaldi from the Women’s Basketball
Team rosterId. at § 26.

Sharp clashed with other University personnel over how the University should
handle the investigatiorSpecifically,Sharp informed Defendants that she did not believe
that Kean afforderistaldi due process rights before it removed her from the té&hrat
1 37. And while Sharp was of the view that Keaould oppose the NCAA'’s allegatigns
the University appeared to disagree with her positidnat { 33. Sharp alleges that after
expressingher viewsto University personnel, Defendant Faruque Chawy — Kean'’s
Director of Human Resources — called Sharp to his office and “instructed her that she was
making too much noise and that she needed to tone it dolindt 9 34t According to
the ComplaintKeanthenretaliated against Shalyy relievingherof her duties as Head
Women’s Basketball Coach, 1@ssigningher to the East Campus Recreational Facilities
and later relocating her to an inferior office spadd. at § 3637. Alleging that this
misconduct has caused her injuBharpbrings claims under 42 U.S.C. 88 1983 anél519
the New Jersey Law Against Discrimination (“NJLAD”), and the common lklvat 19
44-77. The University Defendants now move to dismiss for failure to state a claim under
Rules 12(b)(1) and 12(b)(6).

Il.  RULE 12(b)(1) MOTION TO DISMISS

Federal Rule of Civil Procedure 12(b)(1) provides for the dismissal of a complaint
for lack of subject matter jurisdiction. Fed. R. Civ. P. 12(b)(1). There are two types of
challenges to subjeanatter jurisdiction: (1) facial attacks, which challenge the allegations
of the complaint on their face; and (2) factual attacks, which challenge the existence of
subjectmatter jurisdiction, quite apart from any pleadinddortensen v. First Fed. Sav.

& Loan Ass'n 549 F.2d 884, 891 (3d Cir. 1977). In reviewing a factual attack, like the
one in this case, the court may consider evidence outside the pleadings, and no presumptive
truthfulness attaches to the plaintiff's allegatio@®uld Electronics Inc. v. UniteStates

220 F.3d 169, 176 (3d Cir. 200@ptha v. United Stated15 F.3d 176, 1789 (3d Cir.

1997). The plaintiff bears the burden of proving that jurisdiction ex@bsid Electronics,

Inc. v. United State20 F.3d 169, 178 (3rd Cir. 2000).

! plaintiff makes no specific factual allegations with respect to any other University
Defendant.



In the Rule 12(b)(1) portion of its motion, Kean asserts that all actions against it
must be dismissed because they are barred by the Eleventh Amendment. The doctrine of
sovereign immunity- which derives from the Eleventh Amendmeniperates as a
jurisdictional bar that strips federal courts of subject matter jurisdiction over lawsuits
against a stateBlanciak v. Allegheny Ludlum Cary7 F.3d 690, 693 n. 2 (3d Cir. 1996)
(citing Pennhurst State School & Hosp. v. Halderm&®s U.S. 89, 9800 (1984). This
jurisdictional bar extends to “arms” of the staitecluding somestate agencies.Id.
Moreover, causes of action under 88 1983 and 1985 do not operate as waivers to state
sovereign immunity.Will v. Michigan Dept. of State Policd91 U.S. 58, 6%6 (1989).
Sovereignmmunity also bars causes of action against a state under the NJLAD or common
law. See e.g., Raygor v. Regents of the Univ. of M&84 U.S. 533, 540-41 (2002).

The issue here is whether Kean is an arm of the state under the doctrine of sovereign
immunity. If it is, Sharp cannot maintain her claims against it. The Third Circuit has
developed a three-part inquiry for determining whether an entity is an arm of the state and
thus entitled to sovereign immunity: (1) whether the money that would pay the judgment
would come from the state; (2) the status of the entity under statana\{B) the degree
of autonomy enjoyed by the entityritchik v. New Jersey Transit Rail Operatio@sy3
F.2d 655, 659 (1989). No single factor isamatcally entitled to greater weight; rather,
the amount of weight ascribed to each factor will depend on the facts of theSexse.
Cooper v. Southeastern PA Transp. Authoi48 F.3d 296, 302 (3d Cir. 2008owers
v. National Collegiate Athletidss’'n 475 F.3d 524, 547 (3d Cir. 2007) (“Whether a public
university is entitled to Eleventh Amendment immunity is a-fiatnsive review that calls
for individualized determinations.

The first factor (whether a money judgment would come from Statkers)
unequivocallyweighs against finding sovereign immunity. Knowing full well that New
Jersey would not be required to pay a judgment should Sharp prevail on her claims, Kean
instead argues that “state funds will inevitably be paid to satisfy judgments gjasnsf
because&ean relies on the State for a significant portiont®funding. (MTD at 14
Other courts haveoutinelyrejected similar arguments and have stressed that the relevant
inquiry is whether the State haslegal obligation”to satisfy a judgmentSee e.g., Hess
v. Port Authority TrandHudson Corp.513 U.S. 30, 51 (1994Bowers v. NCAA475 F.3d
524, 546 (3d Cir. 2007). Because New Jersey would not be legally obligated to pay a
judgment against Kean, the first factstrondy weighs against finding sovereign
immunity.

The second factqthe status of Kean under state lapwever slightly supports
Kean'’s position Under the secorféitchik factor, a court must look at “how state law treats
the entity generally; whether the entity can sue or be sued in its own right, whether the
entity is separately incorporated, and whether the entity is immune from state taxation.”
Bowers 475 F.3d at 547. Here, Kean cannot sue or be sued in its own right and is immune
from state taxation(MTD at 1J). It also possesses other characteristics that weigh toward
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finding sovereign immunity under the secoRtichik prong, including the fact that it is
subjec to the New Jersey Administrative Procedure Asee Nannay v. Rowan College

101 F.Supp.2d 272, 284 (D.N.J. 2000). That satitkr elements of Kean'’s status cuts in

the other directionit retains the right to independently incorporate, N.J.S.A. 8:8A

6(a), and is statutorily bestowed with a degree of autonomy not enjoyed by other state
agencies.SeeN.J.S.A.18A:3B-27Bostanci v. New Jersey City UniWo. 084339, 2010

WL 4961621, *23 (D.N.J. Dec. 1, 2010). Taken as a whdieyever,the scaletips
slightly in favor of Kean with respect to the secdiiithik factor.

The third factor (the degree of autonomy enjoyed by Kean) cuts against finding
sovereign immunityand taken together with the two otHatchik factors, supports the
conclusiorthat Kean has not made a sufficient showing entitling it to sovereign immunity
As The Honorable Stanley Chesler noted in two opinions holding that State universities
were not entitled to sovereign immunity, the Higher Education Restructuring Act of 1994
has vastly increased the power of state college governing boamdhlending to more
university autonomyVentura v. Montclair State UnivNo. 08-5792, 2011 WL 6339656,

*6 (D.N.J. Dec. 19, 2011Bostanci,No. 08-4389, 2010 WL 4961621 at *3. Kean asks

this Court to disregard those cadecausehey were decided befor@overnor Chris
Christie executed he 2011 Reorganization Plan (“the Plan”), whiabolished the New
Jersey Commission on Higher Education (“the Commission”) and transferred the
Commission’s powers to the Secretary of Education. While Kean contends that this action
severely diminishes Kean’s autonomy, close inspection of the Plan shows that it did not
usurp any power once held by any particular stateeusity; rather, it only transferred the
powers of the Commission of which 14 ofits 16 members were appointed by the
Governor—to the Secretary of Education. 43 N.J.R. 162%11) In other words, while

the Plan may have diminished the power of the Commission, it did not revoke any powers
that Kean once enjoyed. More importantly, The Plan has no bearing on other components
of the Higher Education Restructuring Act of 1984t havaindoubtedly confeeda great

deal of autonomy on State universiti&ee e.g.N.J.S.A. 18A:646 (“The board of trustees

of a State college shall have general supervision over and shall be vested with the conduct
of the college”)N.J.S.A. 18A:647 (“The board of trustees afState college...shall have

ard exerciseghe powers, rights and privileges that are incident to the proper government,
conduct and management of the college....”)

On balance, the Court finds that Kean has not made a sufficient showing to support
a finding of sovereign immunity at the motion to dismiss stage. Sharp’s Complaint is
therefore not subject to a Rule 12(b)(1) dismissal. However, the Court may be willing to
reconsider the issue at the summary judgment stage following appropriate dis@sery
Endl v. New Jerse¥ F.Supp. 3d 689, 700 (D.N.J. 2014).



I1l.  RULE 12(b)(6) MOTION TO DISMISS

Having found that the Court retains subjewtter jurisdiction over this case, it now
must consider whether Sharp has failed to state a claim under Federal Rule of Civil
Procedure 12(b)(6), whigbrovides for the dismissal of a complaint, in whole or in part, if
the plaintiff fails to state a claim upon which relief can be granted. The moving party bears
the burden of showing that no claim has been statistiges v. United State404 F.3d
744,750 (3d Cir. 2005). In deciding a motion to dismiss under Rule 12(b)(6), a court must
take all allegations in the complaint as true and view them in the light most favorable to
the plaintiff. See Warth v. Seldid22 U.S. 490, 501 (1975Jrump Hotels &Casino
Resorts, Inc. v. Mirage Resorts Int40 F.3d 478, 483 (3d Cir. 1998).

A. 881983 and 1985 Claims Against Kean

Keanargues thaBharp’s 8 1983 claims against the University must be dismissed
because she has failed to allege a constitutideatvation resulting from a Kean policy
or custom.Even when a governmentaitity is not protected by the Eleventh Amendment,
it can be held liable in a § 1983 action only if the plaintiff shows that one of its policies or
customscaused the alleged constianal deprivation.See Monell v. Dep’t of Social Servs
436 U.S. 658, 694 (1978). A government policy or custom can be established in two ways:
(1) a decisiormaker with final authority to set a policy with respect to the action exercises
such authorit; or (2) certain practices are so wséttled as to “virtually constitute law”
even if there is no official policyBeck v. City of Pittsburg89 F.3d 966, 971 (3d Cir.
1996) (quotingAndrews v. City of Philadelphia&895 F.2d 1469, 1480 (3d Cir. 1990))
Here, Sharp’s bald assertion that Kean “developed and maintained policies, procedures,
customs, and/or practices exhibiting deliberate indifference to the constitutional rights of
citizens” is completely devoid of any factual support. (Complt. at § 54). Therefore the 88
1983 and 1985 claims against Kean@r&M|1SSED WITHOUT PREJUDICE.?

B. § 1983: First Amendment Claim Against the University Defendants in their
Individual Capacities

In order to establish a First Amendment claim under § 1983, the plaintiff must
sufficiently plead that (1) her conduct was protected by the First Amendment; (2) she was
retaliated against; and (3) the protected conduct was a substantial or motivating factor in

2 Because a suit against an individual in his or her official capacity is in reality a suit against
the public entityfor which he or she works, Sharp’s failure to state a claim against Kean
necessitates a finding that she has also failed to state a claim against the University
Defendants in their official capacitieSeeKentucky v. Graham73 U.S. 159, 165 (1985)
(noting that “an officialcapacity suit is, in all respects other than name, to be treated as a
suit against the entity [,]” since “[i]t is not a suit against the official personally, for the real
party in interest is the entity.”)



the alleged retaliationBradshaw v. Twp. of Middletowt45 Fed.Appx. 7667 (3d Cir.

2005). Even assuming that Sharp’s speech is protected, the Court concludecthate

Sharp has failed to adequately plead that she suffered retaliation at the hands of the
University Defendantsher First Amendment claim against those defendants must be
dismissed “[A] claim of First Amendment retaliation requires personal involvement in the
alleged retaliatory conduct so that there is a causal connec8aitli v. Dep’t of General
Services of PA181 Fed.Appx. 327, 331 (3d Cir. 2006) (citiBgennan v. Norton350

F.3d 399, 414, 419 (3d Cir. 2003)). While Sharp alleges thatigfezed retaliation when

was relieved of her coaching duties and reassigned to a less desirable office location, she
has plead no facts demonstrating that any of the University Defendants had a role in those
actions. Moreover Sharp has provided little in the way of showwlgatshe said to each
University Defendant before suffering the alleged retaliation. There®trarps First
Amendment claim against the University DefendantsDISMISSED WITHOUT
PREJUDICE.

C. 81983: DiscriminatiorClaim Against the University Defendss in their
Individual Capacities

The Court will grant the motion to dismiss with respecBharps discrimination
claim under 8§ 198&gainst the University Defendantdn order to state a claim for
unlawful discrimination under 8§ 1983, a plaintiff must prove the existence of purposeful
discriminationj.e., a plaintiff must demonstrate that he or she “received different treatment
from that received by other individuals similarly situate8liuman ex rel. Shertzer v. Penn
Manor School Dist 422 F.3d 141, 150 (3d Cir. 2005). Sharp has failed to make such a
showing heravith respect to the University Defendantastead, she@aguely asserts that
the University Defendants violated her right to be free fggmder-based discriminatidn.
(Complt at 1112, 48). Because these conclusory assertions are insufficient to defeat a
motion to dismisssee, e.g., In re Burlington Coat Factory Sec. Litig4 F.3d 1410, 1429
30 (3d Cir. 1997) Sharps discrimination claim isDISMISSED WITHOUT
PREJUDICE.

D. 81985 Claim Against the University Defendants their Individual
Capacities

In order to state a conspiracy claim under 42. U.S.C. § 1985, a plaintiff must
adequately plead an underlying constitutional injuiyee e.g., Dykes v. Southeastern
Pemsylvania Transp. Auth68 F.2d 1564, 1570 (3d Cir. 19998ecause Sharpas failed

3 Plaintiff allegesthat another DefendantGlenn Hedden- made sexist remarka her
presence. (Complt. at § 11). Because Defendant Hedden has not presently moved for
dismissal of Plaintiff's Complaint, this Opinion solely addressesatlegations against
Kean and the Uwersity Defendants



to allege acognizable constitutionatlaim against the University Defendanisder 42
U.S.C. 8§ 1983, Sharp’s 8§ 1985 clainDESMISSED WITHOUT PREJUDICE.

E. NJLAD Claim

Sharphas also asserted that Defendants violated the New Jersey Law Against
Discrimination (“NJLAD”). An NJLAD retaliation claim can only succeed where the
plaintiff shows that he or she faced reprisal for opposing conduct that the NJLADI{soh
including discrimination on the basis of race, color, religion, sex, or national origin.
N.J.S.A. 8§ 10:5-12(d). As plead in the Complaint, the substance of Sharp’s NJLAD claim
Is unclear; however, her opposition brief indicates that she believes Defendants retaliated
against her for complaining about discrimination in the workplace. (PlIf's Opp.\aftile
the NJLAD provides that an employee engages in protected activity if he or she raises
concerns about workplace discrimination, N.J.S.A. § 10:5-13a(Hprough review of the
Complaintreveals no facts demonstrating that Sharp complained of discrimination to the
University or its employees. Instead, the Complaint merely states that Sharp expressed
her views that the University was not affording fesmale athletes due process in
connection with the revocation of scholarshgmsiroster spots Because Sharp does not
allege that she criticized Kean or its employees for treating similarly situated female
athletes differently than their male counterparts, her NJLAD clai®I&MI|SSED
WITHOUT PREJUDUCE.

F. Public Policy Claim

Sharp also alleges that Defendants caused her to suffer an “adverse employment
action” in violation of public policy. (Complt. at I 68n Pierce v. Orthd®harmaceutical
Corp., 84 N.J. 58 (1980), the New Jersey Supreme Court theldan employee may
maintain a cause of action where he or she is discharged for reasons contrary to a clear
mandate of public policy. It iseli-settled howeverthata Pierceclaim cannot withstand
a motion to dismiss where it seeks to vindicate the same rights and interests as an NJLAD
claim. See, e.qg., Kapossy v. McGralill, Inc., 921 F. Supp. 234, 249 (D.N.J. 1996
common law claim for wrongful termination is not viable insofar as it seeks the same
remedy available under the NJLAD”). According to the Complaint, Sharp’s public policy
claim is premised on the same factual allegations supporting her NJLAD cie®.id@at
9 70). The Court is therefore presently unablginpoint any interests Sharp seeks to
vindicate in ler public policy claim that are not already coveredha NJLAD cause of
action. Consequently,Sharps public policy claim isDISMISSED WITHOUT
PREJUDICE.#

4 Because the Court finds that Plaintiff cannot plead a public policy claim that seeks to
vindicate rights protected by the NJLAD, it does not reach the issue of whether Kean’s
decision to relieve&sharpfrom her coaching duties amounted to a constructive discharge.
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G. Respondeat Superior Against Kean

Sharp also seeks to hold Kean liable for the actions of its employees under a theory
of respondeat superior. Because the Court has dismissed the underlying claims against the
University Defendants,Sharps respondeat superior claim against Kean is also
DISMISSED WITHOUT PREJUDICE. See, e.g., Metz v. United Counties Bangc6fp
F.Supp.2d 364, 385 (D.N.J. 1999) (“because the underlying claim...has been dismissed,
the claim...for respondeat superior liability...is also dismissed”).

V. CROSSMOTIONTOAMEND

Sharpalso cross moves for leave to file an amended complaint pursuant to Federal Rule
of Civil Procedure 15(a). (PIf's Opp. at3. In civil rights cases, “leave to amend must
be granted sua sponte before dismissing” the complaes.FletcheHarlee Corp. v. Pote
Concrete Contractors, Inc482 F.3d 247, 252 (3d Cir. 2007). That rule applies with equal
force in cases like this where the plaintiff has requested leave to amend. The Court
therefore grants Shaf® DAYSLEAVE TO AMEND her Complaint.

V. CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss for failure to state a claim is
GRANTED and Sharp’s motion for leave to amen@RANTED. Sharp shall havé0
DAYSLEAVE TO AMEND her Complaint. An appropriate Order follows.

/s/ William J. Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: December 8th, 2014

Cf. Bimbo v. Burdette Tomlin Memorial Hosp44 F.Supp. 1033, 1038 (D.N.J. 1986).
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