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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JERMAINE DUSSARD,
Civil Action No. 14-1952(JLL)

Petitioner,
v. : OPINION

ERIC HOLDER, et al.,

Respondents.

LINARES, District Judge

PetitionerJermaineDussard(APetitioner@)animmigrationdetaineepresentlyconfinedat

theHudsonCountyCorrectionalCenterin Kearny,New Jersey,hassubmitteda petitionfor a writ

of habeascorpuspursuantto 28 U.S.C. § 2241,’ challenginghis detentionduringhis immigration

removalproceedings. Becauseit appearsfrom reviewof thepetitionthatPetitioneris not entitled

to thereliefhe seeksat this time, theCourt will denythepetitionwithout prejudice.

I. BACKGROUND

On January 18, 2011, United States immigration and Customs Enforcement(“ICE”)

servedPetitioner,a native and citizen of Jamaicaand lawful permanentresidentof the United

States,with a Noticeto Appear(“NTA”) basedon his convictionfor an aggravatedfelony, two or

morecrimesinvolving moral turpitude,a firearmoffense,anda controlledsubstanceoffenseother

than the simplepossession30 gramsor lessof marijuana. (Pet. ¶ 13.) Petitionerhasdisputed

1 Section2241 provides in relevantpart: “(a) Writs of habeascorpusmay be grantedby the
SupremeCourt,anyjusticethereof,thedistrict courtsandanycircuit judgewithin their respective
jurisdictions.. .(c) The writ of habeascorpusshall not extendto a prisonerunless... (3) He is in
custodyin violation of theConstitutionor laws or treatiesof theUnited States....”
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oneor moreof thecrimeslistedin theNTA, but concedesthattheremaining,uncontestedcharges

would still makehim eligible for removal. (Id.)

After being detainedby ICE on June 26, 2012, Petitioner filed an Application for

Certificateof Citizenshipbasedupona claim thathederivedcitizenshipthroughhis motherwhen

she naturalizedprior to Petitioner’s eighteenthbirthday. (Id. at ¶ 14.) The application was

deniedon February5, 2013 by U.S. Citizenshipand ImmigrationServicesand an appealto the

Administrative Appeals Office was denied on June 10, 2013. (Id.) On June 18, 2013, an

immigrationjudge issuedan orderof removalagainstPetitioner. (Id. at ¶ 15.) On October31,

2013,theBoardof ImmigrationAppeals(“BIA”) remandedthe casefor the immigrationjudgeto

makeindependentfindings asto Petitioner’sclaim for citizenship. (Id.) After a meritshearing,

theimmigrationjudgeagainorderedPetitionerremovedonJanuary31, 2014. (Id.) On February

10, 2014,Petitionerfiled an appealof that orderwith the BIA. (Id.) On June5, 2014, the BIA

deniedPetitioner’sappeal. (Resp’t’s Answer 5.) Petitionerfiled an appealand a requestfor a

stay with the United StatesCourt of Appeals for the SecondCircuit, which remainspending.

(Pet’r’s Reply¶ 7.)

Since he has been detainedby ICE, Petitionerhas had two bond hearingsbefore the

immigrationcourt. (Pet. at ¶ 16,) The immigrationjudgedeniedbondafter the first hearingon

February28, 2013becausethejudgedeterminedthat Petitionerwasa threatto societyanda flight

risk.2 (Id.) On October3, 2013,after the casewasremandedby the BIA, the immigrationjudge

againdeniedbond on the groundsthat Petitionerhad failed to establishthat he derivedUnited

2 TheFebruary2013bondhearingwasconductedby theimmigrationjudgebasedon an opinion
andorderissuedby thecourt in Dussardv. Elwood, Civil Action No. 12-5369(FLW).
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StatescitizenshipandthatPetitioneris adangerto society. (Id.) Petitionerappealedthedecision

to the BIA, but his appealwas deniedon February25, 2014. (Id.)

On March 28, 2014, Petitioner filed the instant petition. (ECF No. 1.) He statesthe

following two groundsfor relief:

(1) PETITIONER IS ELIGIBLE FOR A WRITE [sic] OF HABEAS CORPUS
BECAUSE HE IS BEING HELD IN ICE CUSTODY IN VIOLATION OF THE
DUE PROCESSCLAUSE OF THE FIFTH AMENDMENT TO THE UNITED
STATES CONSTITUTION.

(2) PETITIONERHAS SHOWN THAT HE IS A U.S. CITIEZEN [sic] AND AS
SUCH IS NOT SUBJECTTO REMOVAL FROM THE U.S.3

(Pet. 7. 9.)

II. DISCUSSION

A. Legal Standard

Federallaw setsforth the authority of the Attorney Generalto detainaliens in removal

proceedings,bothbeforeandafter issuanceof a final orderof removal.

Title 8 U.S.C. § 1226 governsthe pre-removal-orderdetentionof an alien. Section

1226(a) authorizesthe Attorney Generalto arrest,and to detainor release,an alien, pendinga

decisionon whetherthe alien is to be removedfrom the United States,exceptas provided in

subsection(c). Section1226(a)provides,in relevantpart:

(a) Arrest,detention,andrelease

On a warrantissuedby theAttorneyGeneral,analienmaybearrestedanddetained
pendinga decisionon whetherthe alien is to be removedfrom the United States.
Exceptasprovidedin subsection(c) of this sectionandpendingsuchdecision,the
AttorneyGeneral

(1) maycontinueto detainthe arrestedalien; and

ThoughPetitionerdevotesa substantialpartof thepetitionto this ground,that issueis unrelated
to therelief Petitioneris seekingin this habeasaction.
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(2) mayreleasethealien on-

(A) bondof at least$1,500with securityapprovedby, and containingconditions
prescribedby, the AttorneyGeneral;or

(B) conditionalparole;

8 U.S.C. § 1226(a).

Certaincriminal aliens,however,aresubjectto mandatorydetentionpendingthe outcome

of removalproceedings,pursuantto 8 U.S.C. § 1226(c)(1),which providesin relevantpart:

The AttorneyGeneralshall take into custodyanyalienwho—

(A) is inadmissibleby reasonof havingcommittedanyoffensecoveredin section
1 182(a)(2)of this title,

(B) is deportableby reasonof having committedany offensecoveredin Section
I 227(a)(2)(A)(ii), (A)(iii), (B), (C), or (D) of this title,

(C) is deportableunder section 1 227(a)(2)(A)(i) of this title on the basisof an
offensefor which the alien hasbeensentence{djto a term of imprisonmentof at
least 1 year,or

(D) is inadmissibleunder section 1 182(a)(3)(B)of this title or deportableunder
section1 227(a)(4)(B)of this title,

whenthealienis released,without regardto whetherthe alienis releasedonparole,
supervisedrelease,or probation,andwithout regardto whetherthe alien may be
arrestedor imprisonedagainfor the sameoffense.

8 U.S.C. § 1226(c)(l).

‘Post-removal-order”detentionis governedby 8 U.S.C. § 1231(a). Section1231(a)(1)

requirestheAttorneyGeneralto attemptto effectuateremovalwithin a 90—day“removal period.”

The removalperiodbeginson thelatestof the following:

(i) Thedatetheorderof removalbecomesadministrativelyfinal.

(ii) If the removalorder is judicially reviewedand if a court ordersa stay of the
removalof the alien, the dateof the court’s final order.
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(iii) If the alien is detainedor confined(exceptunderan immigrationprocess),the
datethe alien is releasedfrom detentionor confinement.

8 U.S.C.§ 1231(a)(I )(B). “An orderof removalmadeby theimmigrationjudgeat theconclusion

ofproceedings... shallbecomefinal ... [u]pon dismissalof anappealby theBoardof immigration

Appeals.” 8 C.F.R. § 1241.1(a). During the removalperiod,“the AttorneyGeneralshall detain

the alien.” 8 U.S.C. § 1231(a)(2). Section1231(a)(6)permitscontinueddetentionif removalis

not effectedwithin 90 days.

The SupremeCourt held in Zadvydasthat § 1231(a)(6) doesnot authorizethe Attorney

General to detain aliens indefinitely beyond the removal period, but “limits an alien’s

post-removal-perioddetentionto a periodreasonablynecessaryto bring aboutthatalien’s removal

from the United States.” 533 U.S. at 689. To guide habeascourts, the SupremeCourt

recognizedsix monthsas a presumptivelyreasonableperiod of post-removal-perioddetention.

Id, at 701. The SupremeCourt held that, to statea claim under § 2241, the alien mustprovide

good reasonto believe that there is no significant likelihood of removal in the reasonably

foreseeablefuture. Id. at 701. Specifically,the SupremeCourtdetermined:

After this 6—monthperiod,oncethealienprovidesgoodreasonto believethatthere
is no significant likelihood of removal in the reasonablyforeseeablefuture, the
Governmentmustrespondwith evidencesufficient to rebutthat showing.And for
detentionto remain reasonable,as the period of prior postremovalconfinement
grows,what countsas the “reasonablyforeseeablefuture” converselywould have
to shrink. This 6—monthpresumption,of course,doesnot meanthateveryaliennot
removedmustbereleasedaftersix months.To thecontrary,analienmaybeheldin
confinementuntil it hasbeendeterminedthat thereis no significant likelihood of
removalin thereasonablyforeseeablefuture.

Id.
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B. Analysis

Regardlessof whetherPetitioneris challenginghis detentionpursuantto § § 1231 or 1226,

he is not entitledto relief.

The majority of Petitioner’sargumentsrelateto the fact thathis detentionis “longer than

six months”andthe “reasonableforeseeability”of Petitioner’sremoval,which indicatesthathe is

challengingdetentionpursuantto § 1231. However,Petitioner’sorderof removaldid notbecome

final until June5, 2014,whenthe BIA deniedhis appeal. See8 C.F.R. § 1241.1(a). As a result,

Petitioner is still within the six month presumptiveperiod and any claim under Zadvydasis

premature. Zadvydas,533 U.S. 701.

Moreover,at the time he filed his petition,Petitionerwasbeingheld in pre-removal-order

detention.4In Diop v. ICE/HomelandSec.,656 F.3d 221, 231 (3d Cir. 2011), the Third Circuit

found that themandatorypre-removaldetentionstatute,8 U.S.C. § 1226(c),“implicitly authorizes

detentionfor a reasonableamountof time, afterwhichtheauthoritiesmustmakeanindividualized

inquiry into whetherdetentionis still necessaryto fulfill the statute’spurposesof ensuringthat an

alien attendsremovalproceedingsandthathis releasewill not posea dangerto the community.”

In this case,Petitionerhashadtwo bondhearingsduringhis detentionby ICE, oneasrecentlyas

only six monthsprior to the filing of the petition. Evenif this Court were to find that Petitioner

hadbeendetainedfor anunreasonableamountof time, saidbondhearingsmeettherequirements

set forth in Diop. Thoughit hasbeenapproximatelyone year since the last bondhearing,the

Court doesnot find that said amountof time reachesthe level of unreasonablenesscontemplated

‘ Petitionerwould alsobeheldpursuantto § 1226in theeventthat a courtof appealsentersa stay
of removal. SeeLeslie v. AttorneyGeneralof US., 678 F.3d265, 270 (3d Cir. 2012).
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by Diop. SeeCruzv. Holder,No. l45529,2014WL 4678039(D.N.J. Sept.19,2014)(reviewing

casesdiscussinglengthsof detentionunderDiop).

Accordingly, the Court dismissesthis petition without prejudiceto Petitionerbringing a

new andseparateactionundereitherDiop or Zadvydasin theeventthe factsandcircumstancesof

Petitionertscustodyanddetentionby the ICE shouldchangein the future.

III. CONCLUSION

For the foregoingreasons,the Court denieswithout prejudicePetitioner’sapplicationfor

habeasreliefpursuantto 28 U.S.C. § 2241. An appropriateOrderfollows.

Dated: j j i

Linares,U.S.D.J.
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