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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

LAWRENCE KROLL andDIANA KROLL,

Plaintiffs, . Civil Case No. 14-2496-SH)
V. : OPINION & ORDER
SECRETARY JEH JOHNSON OF THE . Date: Septembet5, 2014

DEPARTMENT OF HOMELAND SECURITY

Defendant.

HOCHBERG, District Judge:

This mattercomes before the Court up@efendantlehJohnson of the Department of
Homeland Security’s (“DHS”motion todismisspursuant to Federal Rd®f Civil Procedure
12(b)(1),12(b)(6) and 12(cHdue to the alleged expiration of the statute of limitatigogerning
Plaintiff's cause of actiofiDkt. No. 6) The Court has reviewed the submissions of the parties
and considers the motion pursuant to Federal Rule of Civil Procedure 78.

I BACKGROUND

Plaintiffs Lawrence and Diana Krdliring this action seeking a declaration that they are
entitled to coverage and compensatory damages, among other relief, arising oignofabiés
handling of a flood claim stemming froHurricane Sandy i2012. (Compl. { 2.)

Plaintiffs allege that theyurchased a “Standard Flood Insurance Polithdt was
effective August 20, 2@, to August 20, 2013, anthat wasissued by the National Flood
Insurance Progran{fCompl.{ 13.)On October 29, 2012, Plaintiffs sufferptbpertylosses due

to flooding causd by HurricaneSandy.(Compl. §f 1516.) Plaintiffs allege that they promptly
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reported the damageubsequently submitted a swornrdpf of loss statement and that
Defendant deniedull coverage(Compl.{{ 18-26.)

On August 7, 2014, the DHS filed a motion to dismiss alleging that -yearestatute of
limitations bar<Plaintiffs’ claims In support of this motion, the DHS submitted a declaration by
Russell M. Tinsley, an insurance program specialist/insurance exafomthe National Flood
Insurance ProgranfDkt. No. 62.) According to Tinsleythe Federal Emergency Management
Agency (FEMA") sent to Plaintiffs’ propertyan independent adjusteand following the
adjuster’s inspection, Plaintiffs were told thatith@operty was a seasonal residence because
they did not live there at least 80% of the y¢@kt. No. 62 1 5-6.)As a result, Plaintiffs were
eligible for the actual cash value, rather than the higher replacement eesot#he repairs to
their prgperty. (Id.) Plaintiffs disputed this conclusion videtter, andm response, FEMA issued
a denial letter on January 14, 2013. (Dkt. N@. %-7) Both parties include copies of this letter in
their motion briefing. (Dkt. Nos.-8 Ex. B, 71 Ex. A.) In opposition to Defendant’s motion,
Plaintiffs also include an April 19, 2013 letter from FEMA to Plaintiffs, ackndgileg receipt
of Plaintiff's proof ofloss and partially denying Plaintiffs’ asserted losses. (Dkt. No. 7-1 Ex. B.)

Plaintiffs filed thissuit on April 19, 2014. (Dkt. No. 1.)

. STANDARD OF REVIEW

a. Federal Ruleof Civil Procedure 12(b)(1)

A motion to dismiss, pursuant to Federal Rule of Civil Procedure 12(b)(1), challgmege
existence of a federal colstsubject matter jurisdictiofred.R. Civ. P. 12(b)(1).When subject
matter jurisdiction is challenged under Rule 12(b)(1), the plaintiff sodlae burden of

persuasionMcNutt v. GenMotors Acceptance Corp. of Ind298 U.S. 178, 189 (1936).



A motion to dismiss for lack of subject matter jurisdiction may either (1) “attack the
complaint on its face” or (2) “attack the existence of subject matter jurisdictifact, quite
apart from any pleadingsMortensen v. First Fed. Sav. & Loan Ass549 F.2d 884, 891 (3d
Cir. 1977).“The defendantnay facially challenge subject matter jurisdiction by arguing that the
complaint, on its face, does not allege sufficient grounds to establish subjestjoratliction.”

D.G. v. Somerset Hills School Dish59 F.Supp.2d 484, 491 (D.N.J2008).0n afacial attack,

“the court must consider the allegations of the complaint as tatensen 549 F.2d at 891.
“A defendant can also attack subject matter jurisdiction by factually chaignthe

jurisdictional allegations set forth in the complaim.G., 559 F. Supp. 2d at 491.

In a factual attack, by contrast, t@eurt need not presume the truth of the allegations
and “is free to weigh the evidence and satisfy itself as to the existence olvés tpohear the
case.” Mortensen 549 F.2d at 891Moreover, when considering a factual challenge to the
Court’s jurisdiction under Rule 12(b)(1), the Court is “not confined to the allegations in the
complaint .. . and can look beyond the pleadings to decide factual matters relating to
jurisdiction.” Cestonarov. U.S, 211 F.3d 749, 752 (3d C000) (citingMortensen549 F.2d at
891).Defendanbrings a factual attack against Plaintiffs’ complaint.

b. Federal Ruleof Civil Procedure 12(b)(6)

“To survive a motion to dismiss, a complaint must contain sufficiaotuél matter,
accepted as true, to ‘state a claim to relief that is plausible on its fAs@ctoft v. Igbgl 129 S.

Ct. 1937, 1949 (2009) (quotirBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007%ee also
Phillips v. County of Alleghen$15 F.3d224, 234 (3d Cir. 2008) (“[S]tating . . . a claim requires
a complaint with enough factual matter (taken as true) to suggest the requiredteléims does

not impose a probability requirement at the pleading stage, but instead simplprcalt®ugh



facts to raise a reasonable expectation that discovery will reveal evidence of thgameces
element.”(internal quotations omittef)

When considering a motion to dismiss unttgral, the Court must conduct a tvpart
analysis.“First, the factual and leg&lements of a claim should be separaléda: District Court
must accept all of the complaint’'s weglleaded facts as true, but may disregard any legal
conclusions.Second, a District Court must then determine whether the facts alleged in the
complaint aresufficient to show that the plaintiff has a plausible claim for reliebWwler v.
UPMC Shadyside578 F.3d 203, 2101 (3d Cir. 2009) (internal citations and quotations
omitted).“A pleading that offers labels and conclusions or a formulaic recitatitimeaglements
of a cause of action will not ddNor does a complaint suffice if it tenders naked assertions
devoid of further factual enhancementdgbal, 129 S. Ct. at 1949 (internal quotations and
alterations omitted).

“As a general matter, a districourt ruling on a motion to dismiss may not consider
matters extraneous to the pleadingkwever, an exception to the general rule is that a
‘documentintegral to or explicitlyrelied upon in the complaint’ may be considered ‘without
converting the motiorjto dismiss] into one for summary judgmentlti re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir. 1997) (internal citations omitted) (emphasis in
original). On a motion to dismiss, the Court malgotake judicial notice of the recofdom a
previous court proceedinigvolving the partiesToscano v. ConnGen. Life Ins. C9.288F.
App’x 36, 38 (3d Cir. 2008 Defendant’s and Plaintiffs’ briefingapers botltite toclaim denial
letters mailed from FEMA to the Plaintiffs. Because tHetters are integral to Plaintiffs’ claim,

the Court may properly consider them undé&géb)(6)motion.



11, DISCUSSION

Defendant moves to dismig¥aintiffs’ complaint based on the alleged expiration of a
oneyear statute of limitations period.

The parties disagrem/erwhen the statute of limitations began to run in the present case.
The governing statute for Plaintiffs’ claims under the National Flood Insar&rogram is 42
U.S.C. § 4072, which provides:

In the event the program is carried @s provided in sectiof0710f this title, the

Administrator shall be authorized to adjust and make payment oflaimys for

proved and approved lossesovered by flood insurance, and upon the

disallowance by the Administrator of asych claim or upon the refusal of the

claimant to accept the amount allowed upon sugh claim the claimant,within

one year after the date of mailing of notice of disallowance or partial

disallowance by the Administrator, may institute an action against the

Administrator onsuch claimin the United States district court for the district in

which the insured property or the major part thereof shall have been situated, and

original exclusive jurisdiction is hereby conferred upon such court to hear and

determine such action without regard to the amount in the controyersghas

added).

Defendant conteds that the statute of limitations began to run on January 14,2013
approximately fifteen months before Plaintiffs filed suwhen FEMA first mailed a letter to
Plaintiffs denying part of their claim for reimbursement. Such mailing constitutedtacé of
disallowance or partial disallowance” per the statute. In support, Defeaoites) case law that
“[a] waiver of immunity .. is construed strictly in favor of the sovereig&linton County
Comm’rs v. EPA116 F.3d 1018, 1021 (3d Cir. 1997) (quotationstted),and cases wherein
courts have dismissed NFIP claitmssed on the earliest mailing of a disallowance to the insured.
See, e.gSteelcraft, Inc. v. Bankers & Shippers Ins.,839 F. Supp. 60, 62 (D. Mass. 1997).

Plaintiff argues that the statusé limitations did not begin to run un#pril 19, 2013—

precisely a year before Plaintiffs filed stitvhen FEMA mailed gartial denialletter based on

Plaintiffs’ proof of loss. Plaintiff contends th#te statute ties the limitations period to a mailin



on “such claim$ and that‘such claims refers back to the statuseauthorization of the FEMA
Administrator to make payments dbdaimsfor proved and approved losseb1’order to receive
payment on claims, policyholders under the NFIP are required to submit a proof of loss. 44
C.F.R. 1 Pt. 61, App. A(2) VII(J)(4Claims are not for'proved ... losses until they are
supported by the required proof of loss. Thus, only a notice of disallowance for a claim
supported by proof of loss triggers thtatute of limitationsln support, Plaintiffs cite a string of
casesadopting this reading of the statugee e.g, Qader v.FEMA, 543 F. Supp. 2d 558 (E.D.

La. 2008);accord Altman v. NapolitandNos. 16487, 3004, 2013 WL 788452 (S.D. Tex. Mar.

1, 2013);Willis v. State Farm Fire & Casualty G008 WL 793514 (E.D. 2008).

This Court finds the Plaintiffs’ arguments and the reasoninQatler most persuasive.
Although the proof of loss must ordinarily be filed within 60 days of a loss event, 44 C.F.R. 1 Pt.
61, App. A(2) VII(J)(4), FEMA extended the deadline following Hurricane Sandy tojéacs
making initial determinations on claims based on adjustors’ re@desFEMA Bulletins W
12092a, W13060a, W14017. Under thélaintiffs’ interpretation, thgroof-ofloss extension
creates a twstep appeals process available to policyholders whose initial claim isl desied
solely on an adjustor’s repofirst, by filing a proof of loss; second, by filing federal Suis
the Qader Court noted, the Defendant’s reading of § 4072 would render the-qirtags
extension meaningles®ader, 543 F. Supp. at 56R&1oreover,Defendant does not cite any case
law that holdsotherwise orsimilar facts—i.e., where an insured has both submitted a proof of
loss to tle insurer within the proedf-loss deadline and filed suit more than a yafter the

mailing of an initial notice of disallowance that wast based on a proof of lo$s.

1 This reading of the statute does not conflict with the requiremesubmhittinga proof of loss

as a condition precedent to filing suit.

2 Defendants cit€ader v. FEMANo. 07-5462, 2008 WL 544225 (E.D. La. Feb. 26, 2088),
such a casdiowever, as Plaintiffs note, this opinion was subsequently vacated in order to



V. CONCLUSION & ORDER
For the reasons stated above,
I T ISon this 15th day ofeptember2014,

ORDERED thatDefendant’'sanotion to dismiss (Dkt. No.)ds DENIED.

IT ISSO ORDERED.

/s/ Hon. Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.

consolidate the case wiader v. FEMA543 F. Supp. 2d 558 (E.D. La. 2008&hich explicitly
ruled the oppositéSee Qader v. FEMANo. 07-5462 (E.D. La. May 22, 2008) (ordeicating
dismissal an@onsolidating cases).



