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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ASPEN GROUP, INC. and ASPEN
UNIVERSITY, INC,,

Plaintiffs, : Civil Action No. 14-7194 (ES)
V. : OPINION & ORDER
HIGHER EDUCATION
MANAGEMENT GROUP, INC.,

Defendant.

SALAS, DISTRICT JUDGE

Before the Court is a motion for default judgment pursuant to Federal Rule of Civil
Procedure 55(b)(2) b¥aintiffs Aspen Group, Inc. and Aspen University, Ifcollectively,
“Asperi or “Plaintiffs”). (D.E. Ncs. 9, 11). The motion is unopposedHaving considered
Plaintiffs’ submissions, the Court gramiintiffs’ motion for default judgment.
I FACTS

On or about March 30, 2008, Aspen University Bigher Education Management Group
("HEMG”) entered into a writte agreemenfthe “March Agreement”jor the sale of 100 online
academic courses ftlie sum of $455,000(D.E. No. 93, March 30, 2008arketing Agreement
(“Mar. Agmt.”), App. A). TheMarch Agreemenprovided a term of five years for HEMG to pay

Aspen University $455,000.1d(; D.E. No. 1, Complaint (“Compl.”) ;%ee alsdD.E. No. 9,

1D.E. No. 11 is Plaintiffs’ Notice of Motion, which was not included iaiftffs’ initial application,
D.E. No. 9.
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Declarationof Michael Mathewsin Support of Application for Default Judgment (“Mathews
Decl”) 1 8.

On or about December 1, 2008, Aspen University and HEMG entered into a second written
agreementthe “December Agreementfpr the sale ottwenty-four early childhood education
videos for the sum of $600,000. (D.E. Ne5,December 1, 200Blarketing Agreement Qec.
Agmt.”) 1 2, App. A). TheDecember Agreemepirovided a term of five years f6fEMG to
pay Aspen University $600,000ld( Compl.q 8 see alsdViathews Decl{ 10).

Patrick Spada (“Spada”) is a resident and citizen of New Je(€ompl. § 4). Spada is
the founder of Aspen University and served as its Chief ExedOfifiger andaschairman of its
Board of Directors until 2011(ld.). Plaintiffs allegehatSpada is also the founder, presidant
majority shareholder of HEMG. Id. § 4). Spada signed both agreements on behalf of Aspen
Universityand Betty BednarskHEMG's vice pesidentsigned on behalf of HEMG.SgeeMar.
Agmt. & 3; Dec. Agmt. &3).

The total amount due to Aspen University underMtagch and DecembeXgreementss
$1,055,000. Compl.¥ 9). As of September 16, 2011, HEMG paid $282,207, leaving a balance
due to Aspen University of $772,793 (the “Amount Due'll. { 10).

On or about September 16, 2011, Aspen University and HEMG entered into a Pledge
Agreement (the “Pledge Agement”), whereby HEMG admitted and acknowledged that it still
owed Aspen University the Amount Du€ld. § 11). In order tsecure the repayment of the
Amount Due, HEMG granted Aspen University a security interest in 772,793 sharesesf S
Preferred Stock of Aspduoniversitythat were held by HEMGHEMG's Pledged Shares”)Id.).

Plaintiffs allege thathte Pledge Agreeemt also provided that there was “any controversy or



claim arising out of’ the breach or enforcement of the Pledge Agreement, theipgepaity
would be entitled to reasonable attorneys’ fees, costs, and expddses. (

On or about March 13, 2012, Aspen Group acquired Aspen University and became its
corporate parent pursuant to a reverse merger transaction (the “Reverse)Mé@mmpl. § 12).

Upon the closing of thReverse Merger, HEMG’s Pledged&eBbs converted to 654,850 shares of
Aspen Group common stockld( 12).

On or about April 4, 2012, Aspen Group and HEMG@eegd into a letter agreemetinég
“Letter Agreement”)for the sale and transfer of stocke/hereby in relevant partHEMG's
president, Spadadmitted and acknowledged tHAEMG still owed the Amount Dué& Aspen
University pursuant to th&larch and December Agreemen{®.E. No. 97, April 4, 2012 Letter
Agreement (“Ltr. Agmt.”)] 6). Aspen Group agreed to extend the due datéufbpayment of
the Amount Due from December 1, 2013, to September 30,2QC4mpl.q 13 Mathews Decl.

1 14. Plaintiffs claim thaHEMG failed to pay Aspen any portion of the Amount Du€ortpl.
1 14).

On Novemberl8, 2014, Plainti§ commenced this action seeking to recover payments
under theMarch and December Agreemestgned by DefendatriEMG. (D.E. No. 1, Compl.).

On January 7, 2015, Defendant’s agent, Incorp Services, Inc., was served with a copy of
the Summons and Complaint. (D.E. No. &nJanuary 15, 20]®efendant was servedtivia
copy of the Summons and Compldimtough the New Jersey Department of Treasury. (D.E. No.
6). OnFebruary 13, 2015, the Clerk of the Court entered default against Defendaranpuos

Federal Rule of Civil Procedure 55(a) for failure to appear, plead, or otheeféseldn this case.

2 Pursuant to the Letter Agreement, the 654,850 shares of Aspen common stgek pleHHEMG continue
to be pledged to secure performané¢he obligation to pay the amount due, $772,793. Admt. 1 6).
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(D.E. No. §. Thereatfter, Plaintifffiled the instant motion seeking default judgment. (D.E. No.
9).
. LEGAL STANDARD

“Before granting adefault judgment the Court must determine (1) whether there is
sufficient proof of service, (2) whether a sufficient cause of action was stated3)awhether
defaultjudgmentis proper.” Teamsters Health & Welfare Fund of Phila. & Vicinity v. Dubin
Paper Co, No. 117137, 2012 WL 3018062, at *2 (D.N.J. July 24, 2012) (internal citations
omitted). A party seekinglefault judgment is not entitled to relief as a matter of ridjie;Court
may enterdefault judgment “only if the plainfifs factual allegations establisihe right to the
requested relief.’ Ramada Worldwide Inc. v. Courtney Hotels USA,C., No.11-896 2012 WL
924385, at *3 (D.N.J. Mar. 19, 201@)uotingNautilus Ins. Co. v. Triple C. Const. Inblo. 16
2164, 2011 WL 42889, at *4 (D.N.J. Jan. 6, 2Q(lriternal quotation marks omitted)).

In order to determine whether granting default judgneeptoper, the Court musbnsder
the followingfactors:“(1) prejudice to the plaintiff if default is denied, (2) whether the defatd
appears to have a litigee detnse, and (3) whether defendantlelay is due to culpable
conduct.” Chamberlain v. Giampap&10 F.3d 154, 1643d Cir. 2000). A meritorious defense
is onethat, “if established at trialivould completely baaplaintiff’ s recovery.”Teamsterslealth
2012 WL 3018062, at *{citing Foy v. Dicks146 F.R.D. 113, 116 (E.D. PE993). Furthermore,
adefendans alpable conducin allowing default is a relevarbnsideration for district court.
Farnese v. Bagnas¢687 F.2d 761, 76@8d Cir.1982).
[11. JURISDICTION

Before entering a default judgment as to a party “that has not filed responsiagdea

‘the district court has an affirmative duty to look into its jurisdiction both owestibject matter



and the parties.””Ramada Worldwidelnc. v. Benton Harbor Hari Ohm, LC., No. 08-3452,
2008 WL 2967067, at *9 (D.N.J. July 31, 2008)érnalcitation omitted).

A. Subject Matter Jurisdiction

“The district courts shall have original jurisdiction of all civil actions arisiigere the
matter in controversy exceeds the sum or value of $75,000, exclusive of interess@n@nd is
between citizens of different States . .”. 28 U.S.C. § 1332(a) Plaintiffs are Delaware
corporations withtheir principal executive offices ilDenver, Colorado. (Compl. 11 1, 2).
Defendant HEMG is a Nevada corporation with its principal place of business in Ksalks,
New Jersey. (Compl. 9.3Thus, complete diversity exists between the citizenship of the Plaintiffs
and Defendant Additionally, the amount in controversy exceeds $75,000, exclusive of interest,
costs, disbursements, and attorneys’ fees. (Compl. 1 5).

B. Personal Jurisdiction

Aspenhas “the burden of proving personal jurisdiction, [but it] can satisfy that buidken
a prima facie showing.'SeeHICA Educ. Loan Corp. Morse No. 12-2785, 2012 WL 3757051,
at *2 (D.N.J. 2012finternal citations omitted)Aspenalleges thaDefendant’s principal place of
business is in Morris County, New Jersey, astibstantigbortionof the transactions and conduct
forming the basis of this dispute occurredthis District. (Compl.q{ 5,6). Additionally,
Defendant was served in the State of New Jersey on January 15pA@ifant to N.J.S.A. 8
2A:15-30.1(b). GeeD.E. No.6; see alsdN.J.S.A.8 2A:1530.1(b)). Therefore, his Court has
personal jurisdiction ovddefendant
V. DISCUSSION

First, the Courtconcludesthat Defendantwas properly served On January 7, 2015

Defendant agentwas personally served with apyoof theSummons and Complaint atcorp



Services, Incin Henderson, Nevada(SeeD.E. No.5). Additionally, on January 15, 2015,
Defendantwas served with a copy of the Summons and Complaint through the New Jersey
Department of Treasury. (D.E. Ng).3

Second, the Court finds thBtaintiffs aufficiently stated acause of actioffior breach of
contract against HEMG. In New Jersey, a plaintiff must allege three elemestdseta breach of
contractclaim: “(1) a valid contract, (2) breach of that contract, and (3) damages resttimg
that breach.”"Ramada2012 WL 924385, at *3Wholly accepting the factual contentions in the
Complaint as trueHEMG entered into twoalid agreementwith Plaintiffsfor the sale of online
and video educational courses. (Comfijl.48; Mar. Agmt.; Dec. Agm). FurthermoreHEMG
breached its obligations under bditle March and December Agreememydailing to timely pay
the Amount Due to Plaintiffs.Indeed, Defendaracknowledged in the Pledge Agresmnand
Letter Agreement that dtill owed Plaintiffs the Amount Due. (Compl. {1 11, if3; Agmt. § 6).
Accordingly, Plaintiffs weredamaged by the breach in the amount@fZ;793.(Compl. 1 910,

14).

Finally, the Court must determine whether default judgment is propeto so, the Court
must addres%(1) prejudice to the plaintiff if default is denied, (2) whether the defendant appears
to have a litigable dehse, and (3) whether defendantelay isdue to culpable conduct.”
Chamberlain210 F.3dat 164. First, the Court determines tHdlaintiff[s] will be prejudiced if

the default judgment is not granted because Defenfdgled to comply withits financial

3 Under New Jersey law, “process in any actioany court of this State directed to the business may be
served on the State official or agency, if: (1) the business entity has tiaitegdister or reegister as
required by law; or (2) the business entity has failed to maintain a redistédress a registered agent

in this State for service of process, as required by l&&e&N.J.S.A. § 2A:1830.1(b). As detailed in the
affidavit of service, after attempting to serve Defendant three times agissared address and once at an
address develaa by investigation, Plaintgfserved theComplaint on Defendant via substituted service
with the New Jersey Department of Treasury. (D.E. No. 6).
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obligations pursuant tahe Agreemerst Howard Johnsomnt’l, Inc. v. BKD Investments, L.L,C.
No. 137574, 2015 WL 1469703, at *4 (D.N.J. Mar. 30, 201A&Jditionally, if a default judgment
is not entered, Plaintiffs will continu® be harmed “because [tHewill not be able to seek
damags for [thei} injuries due to defendant’s continuing reftisa participatein this case.
Ramada 2012 WL 924385, at *5 (citinglewman v. AxioriVorldwide No. 065564, 2010 WL
2265227, at *5 (D.N.J. June 2, 20L0)Second Defendantdoes not have a litigable defense
becauset entered into twovalid agreements witlspen Universityand subsequently failed to
meetits obligations under thosAgreemersg. (SeeMar. Agmt.; Dec. Agmt). Additionally,
Defendant hasot filed anything with the Court; thuthee is nothing in the current record to
indicate any possible defenses See Teamsterblealth 2012 WL 3018062, at *4.Lastly,
Defendans delay is due to culpable conduct becarmgesof the Summons and Conghtwere
served uporbefendant’s agerandwith the New Jersey Department of Treasuanyd Defendant
hasfailed to respondb or defend against Plaintffclaims. SeeRamada2012 WL 924385, at *5
(“The Court presumes that Defendantsedcculpably because they have ‘failed tovears move,
or otherwise respond) (citing Stonebridge Bank v. Nita Prop&.L.C, No. 095145, 2011 WL
380759, at *6 (D.N.J. Jai31, 2011). Therefore the Court concludes that default judgment is
proper.

In additionto the Amount Due, Plaintiffs seéinterest, costs, disbursemgrand any other
relief the Court deems just and properMathews Decl. § 17). However, Plaintiffs have not
supplied any information to the Court regarding the calculation of intests, or disbursements

Therefore, Plaintiffs’ request for interest, costs, disthursements is denied withqarejudice.



V. CONCLUSION

Accordingly,it is on this 29thday of SeptembeR015,

ORDERED that Plaintifs’ motionfor default judgment, (D.E. N@&), against Defendant
Higher Education Management Groshereby GRANTEDand it is further

ORDERED thatjudgment is entered againdefendantHigher Education Management
Group in the amount of $772,793;@Md it is further

ORDERED that Plaintifs arepermittedto submit adequate evidence documenting any
additional interest, costs, or disbursements, within fourteen days of this Opinion.

The Clerk of Court shall terminate Docket Entries 9 and 11.

SO ORDERED.

s/ Esther Salas
Esther Salas, U.S.D.J.




