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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ADOLF SENFT, MD, and JANET SENFT, Husband

andWife,

Raintiffs, OPINION

V.

Civ. No. 14-07805 (WHW) (CLW)

FIREMAN’'S FUND INSURANCE COMPANY;

ABC COMPANIES 1-10 (fititious entities); and
JOHN DOES 1-20 (fictious persons);

Defendants.

Walls, Senior District Judge

In this insurance coverage dispute iagsfrom Hurricane Sandy, Defendant Fireman'’s
Fund Insurance Company (“FFIC”) moves undeddtal Rule of CivilProcedure 12(b)(6) to
dismiss Plaintiffs’ claims for breach of the ihgal covenant of good faith and fair dealing, breach
of fiduciary duty, unjust enrichment, and atteys’ fees. Without oral argument under Federal
Rule of Civil Procedure 78(b), FFIC’s motiggranted in part and denied in part.

FACTUAL AND PROCEDUR AL BACKGROUND

Plaintiffs Adolf Senft, M.D. and Janet Serlew Jersey citizens whose waterfront home
in Mantoloking, New Jersey was destroyedimgiHurricane Sandy, initiated this action against
FFIC in New Jersey Superior Court on October 28, 20Cémpl., ECF No. 1-1. FFIC, a
California corporation with itprincipal place of business Balifornia, invoked this Court’s
diversity jurisdiction and removed the caseehen December 15, 2014. tite of Removal, ECF

No. 1.

! The Court notes, as informed by Plaintiffs’ counsel, that Dr. Senft passed away on December 12,
2014.
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Plaintiffs’ complaint alleges that protetg their home was “a paramount concern” for
them because of its waterfront location and ifigamt customization to “maximize Dr. Senft's
personal independence despite headilities.” Compl. 18-9. Plaintiffs statéhat they purchased
FFIC’s “Prestige Home Premier Policy” on thesisaof FFIC's and its brokers’ representations
that the policy would provide coverage in the ewdra hurricane, the “higls¢ level of protection”
offered by FFIC, and “exceptional” services in the event of a catastrapbl§4. 10-12. Plaintiffs
state that they paid FFIC premiums “aghhas nearly $10,000 pgear” from 1996 through 2012,
which included a 2% “hurricane deductible’chese of the home’s proximity to the ocean 1
12-13.

Plaintiffs contend that when HurricaBandy struck on October 29, 2012, their home “was
pounded for hours by unrelenting hurricane-force wantt rain” and that a neighbor watched as
the “winds blew out the Frenatoors on the second floor of Ri#iffs’ home, and then uprooted
and knocked down trees, causing theroollide with the structureld. § 15. Plaintiffs assert that
their home “fell victim to Sandy long before tsterm surge overcame the dune barrier and reached
the structure.ld.

After the storm, Plaintiffs allege that FFI@asted no time in distancing itself from the
catastrophe” and “rejected Plaffgi claim in its entirety” wihout visiting orinspecting their
property.ld. 11 18-19. After Plaintiffs protested, an ERlepresentative inspected their property
in a “brief and purely superficial” manner thabfapletely disregarded the first-hand report of the
wind and rain damage that occurred during the esialges of the storm . . . ; made no mention of
the fallen and/or uprooted trees)d simply refused to examinestmterior portions of the house
ravaged by the pre-surge, wind-blown rainsl” § 21. Plaintiffs indicate that “FFIC cited the

subsequent storm surge as the sole cause of the devastdti§r23.
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Plaintiffs seek a declaratory judgment thatlare entitled to covage under their policy,
and assert claims for bad faith, breach of cattfareach of the implied covenant of good faith
and fair dealing, breach of fidiacy duty, and unjust enrichmerit. at 8-15. FFIC moves to
dismiss only Plaintiff's claims for breach ofetlimplied covenant, breach of fiduciary duty, and
unjust enrichment under Federal Rule of Civild&aure 12(b)(6). Mot. to Dismiss, ECF No. 7.
FFIC further seeks dismissal of Plaffsf claims for attorneys’ feesld. FFIC contends that
Plaintiffs’ claim for breach of the implied covertamproperly duplicates their claim for bad faith;
that FFIC owed no fiduciary dutyp Plaintiffs; that Plaintiffscannot claim unjust enrichment
simultaneously with breach obugtract; and that attorneys’ fease not recoverable. The Court
addresses these arguments in turn.

LEGAL STANDARD

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, ‘to state a claim teefe¢hat is plaudile on its face.”Ashcroft v. Igbal556 U.S.
662, 678 (2009) (quotinBell Atlantic Corp. v. Twomb)y650 U.S. 544, 570 (2007)). A claim is
plausible on its face “when the plaintiff pleads €edtcontent that allows the court to draw the
reasonable inference that the defendsatiable for the misconduct allegedd. “A pleading that
offers labels and conclusions or a formulaic reiciteof the elements of@use of action will not
do. Nor does a complaint suffice if tenders naked assertiomevoid of further factual
enhancement.ld. (internal quotations andtatations omitted). “[W]here the well-pleaded facts
do not permit the court to infer more than theengossibility of misconduct, the complaint has
alleged—hbut it has not ‘shown’—that tpeeader is entitled to reliefld. at 679.

As the Third Circuit Court of Appeals has exipled, the analysis “unfolds in three steps.”

Bistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012). “First, agtline the elements a plaintiff must
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plead to state a claim for relidNext, we peel away those allegations that are no more than
conclusions and thus not entitled to the asswnpif truth. Finally, wedok for well-pled factual
allegations, assume their verg¢ciand then ‘determine whethereth plausibly give rise to an
entitlement to relief.””Id. (citing and quotinggbal, 556 U.S. at 675-79, anérgueta v. U.S.
Immigration and Customs Enforceme®d3 F.3d 60, 73 (3d Cir. 2011)). As a general matter, the
court’s inquiry “is not whether plaintiffs will ultietely prevail in a trial on the merits, but whether
they should be afforded an opportunity to offer evidence in support of their cldmse’
Rockefeller Ctr. Prop., Inc311 F.3d 198, 215 (3d Cir. 2002).

DISCUSSION

1. Plaintiffs’ Claim for Breach of th e Implied Covenant Is Duplicative

FFIC argues that Plaintiffs’ claim for breachtloé implied covenant of good faith and fair
dealing should be dismissed because it is “idahtiegally and factually, to their claim for Bad
Faith.” Def.’s Mem. 4, ECF No. 7-Plaintiffs argue that “legalral factual distinctions” separate
the two claims. Pls.” Opp. 7, ECF No. 12.

When reviewing a pleading, the Court misanscend superficidies and reach the
substance of what is alleged andgiat,” regardless of le label[s] a partyffixes to its pleading.”
Wood v. New Jersey Mfrs. Ins. C&1 A.3d 1131, 1139 (N.J. 2011). “It is well-recognized that a
court may dismiss a duplicative claim in a complai8iitfnm v. Bank of Am. CorCiv. No. 12-
5846, 2013 WL 1867035, at *22 (D.N.J. May 2, 2013).

The New Jersey Supreme Court’s treatment dffaah claims demonstrates that they are
the equivalent of claims for breach of the imglmvenant of good faith and fair dealing. When
the New Jersey Supreme Court first recognizethen for “bad faith in the context of paying

benefits under a[n insurance]ligy,” it did so on the grounds th&in insurance company owes a
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duty of good faith to its insured iprocessing a first-party claimPickett v. Lloyd’s 621 A.2d

445, 457, 467 (N.J. 1993). The court characterizeddddaith cause of action as “best understood

as one that sounds in contradtl”’ at 452. In subsequent decisiptiee New Jersey Supreme Court

has specifically tied bad faith claims to theplirad covenant of good faith and fair dealing,
instructing that an insured’s bad faith claim against an insurer “represents a traditional contract
claim that the insurer breached the implemenant of good faith and fair dealingvood 21

A.3d at 1132;see also Wadeer v. New Jersey Mfrs. Ins, Cbh0 A.3d 19, 26 (N.J. 2015)
(characterizing an insurer’s “dubf good faith to its insured in ptessing a first-party claim” as

“an extension” of the implied covemnigof good faith and fair dealing).

Plaintiffs contend that claimfer breach of the implied comant reach more conduct than
claims of bad faith. They argueatha claim “for bad faith in #hcontext of paying benefits under
a policy is generally recognized two fairly narrow instances: (Ihe denial of a covered claim;
and (2) an unreasonable delay in the prsiogsof a paid claim.” Pls.” Opp. 4 (citirigjckett 621
A.2d at 481. Accordingly, Plaintiffs assert that th@aim for breach of the implied covenant of
good faith and fair dealing does not duplicate theiincfor bad faith because the implied covenant
claim “is much more expansive and all encompassilag.”

The Court disagrees with Plaintiffs’ contention tRatkettnarrowed the scope of bad faith
claims against insurers such that they may enlyompass an insurer’s bad faith coverage denials
and payment delays. Nothing Rickettexplicitly restricts the scope of bad faith claims against
insurers, and this interpretation contraditke New Jersey Supreme Court's subsequent
indications that bad faith claims are contraetirok alleging breach of the implied covenant of
good faith and fair dealingseeWood 21 A.3d at 1132. Contrary todthtiffs, the Court sees no

legal distinction between Plaintiffs’ Qdaith and implied covenant clainSee alsd.aing v. Am.
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Strategic Ins. Corp.Civ. No. 14-1103, 2014 WL 4953250, at f2.N.J. Oct. 1, 2014) (“under
New Jersey law, these two claims are tantamoutiited@ame cause of action”). Nor is Plaintiffs’
implied covenant claim saved by their argumeat thaddresses separate actions taken by FFIC
from those addressed by Plaintiffs’ bad faith claitts.” Opp. 4-7. The facts alleged in Plaintiffs’
complaint to support the twoatims are all but identicaComparePIs.” Opp. 11 8-10ith id. 1
19-20. The Court sees no reasorywhaintiffs cannot recover und#reir bad faith claim for any
conduct which they believe underlies their claimdorach of the implied covenant. Because it is
duplicative, Plaintiffs’ claim fobreach of the implied covenant of good faith and fair dealing is
dismissed.

2. Plaintiffs Adequately State a Claim for Breach of Fiduciary Duty

FFIC argues that Plaintiffs’ claim for breachfiofuciary duty should be dismissed because
the “first-party contractual relationship” tveeen FFIC and Plaintiffs was not a fiduciary
relationship. Def.’s Mem. @- Plaintiffs counter that FEl assumed a fiduciary duty by
“counseling and advising” them about “coveragat tvould best suit their specific needs given
the waterfront location of #ir home.” Pls.” Opp. 7-8.

“A fiduciary relationship aries between two persons wheme person is under a duty to
act for or give advice for the benefit of anotbarmatters within the scope of their relationship.”
F.G. v. MacDone|l696 A.2d 697, 704 (N.J. 199{0iting Restatement (Second) of Torts § 874
cmt. a (1979)). “The essence dfduciary relationship is that ormarty places trust and confidence
in another who is in a domant or superior positionfd. at 703-04. “A violaion of that trust
constitutes a breach of the dutid’ at 704.

A “fiduciary duty may arise between an insuagd its insured in special circumstances.”

Ellmex Const. Co. v. Republic Ins. C494 A.2d 339, 345 (N.J. Sup&t. App. Div. 1985). As
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example, such a relationship arises when anrénsweserve[s] the right to settle a third party
claim” brought against its insureldova Farms Resort, Inc. v. Investors Ins. Co. of 888 A.2d
495 (N.J. 1974). A fiduciary relatiohgp can also arise from an inamce agent’s interactions with
an insured. The New Jersey Supreme Court haslimaidhe “relationship of insured and insurer,
either agent or broker, [g] fiduciary one, carrying with itfirmative duties toward the insured.”
Pickett 621 A.2d at 467 (citingobotor v. Prudential Property & Casualty Ins. C200 N.J.
Super. 333, 337-41 (N.J. Super. Ct. App. Div. 19&B¢ alsiAden v. Fortsh776 A.2d 792, 800
(N.J. 2001) (finding that insurance brokers “mustiact fiduciary capacity to the client because
of the increasing complexity t¢fie insurance industry and tepecialized knowledge required to
understand all of its intricacies.”).

Plaintiffs here have adequatgdied that FFIC owed themfiduciary duty and breached it.
The complaint alleges that “FFIC, indepentlg and through its Brokers, affirmatively
represented to Plaintiffs that the Prestige Hdmemier Policy provided precisely the type of
coverage that they desired and needed becaoseng other things, it provided coverage in the
event of a hurricane or similar storm eventsmuch the Mantolokingarea was susceptible.”
Compl. § 12. They also contendtlthey paid a 2% “hurricarkeductible” becausef their home’s
proximity to the ocearid. § 12. These allegations about FFIC’sresentations to Plaintiffs make
it plausible that FFIC owed them a fiduciary datyd breached it by failing to provide coverage
for hurricane-related damages thaiRliffs trusted=FIC to provide.

FFIC advance$addei v. State Farm Indem. Gor the proposition that “New Jersey courts
have specifically declined to recognize thastence of a fiduciary relationship between the
insured and insurer in the context dfrat-party claim.” Def.’s Mem. 6. Whildaddeirepresents

one case in which a New Jersey court determihatino fiduciary rekbonship existed between
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an insurer and insured, on entirely different fdaisn those alleged here, it does not hold that a
fiduciary relationship can never aietween an insurer and insur8de Taddei v. State Farm
Indem. Cq.951 A.2d 1041, 1047 (N.J. Super. Ct. Appv. 2008). FFIC’s brief misleadingly
misquotesTaddeito stand for more than it does. Defveem. 6. The Court finds that Plaintiffs
have adequately stated a claim for breach of fayauty, and denies FFIC’s motion to dismiss
the cause of action.

3. Plaintiffs Cannot Maintain a Claim for Unjust Enrichment

FFIC contends that Plaintiffglaim for unjust enrichment should be dismissed because
“New Jersey law precludes [a] plaintiff from recoyen a quasi-contract theory” where an express
contract exists. Def.’s Mem. 7. Plaintiffs countatttfederal law expressly permits . . . alternative
pleading of claims arisingut of the same set of apive facts.” PIs.” Opp. 8.

To state a claim for unjust enrichment undemwNkersey law, Plaintiffs must plead that
FFIC was enriched in a manner not governed by any enforceable coBtack.g., Estate of
Gleiberman v. Hartford Life Ins. Ca94 F. App’x 944, 947 (3d Cir. 2004) (“Claims for unjust
enrichment and the corresponding remedy, réftituare only supportablehen the parties’
rights are not governed by a valid, enforceable contract.”) (@idmrban Transfer Serv., Inc. v.
Beech Holdings, In¢.716, F.2d 220, 226-27 (3d Cir. 1983§ge alsadDonnelly v. Option One
Mortgage Corp. Civ. No. 11-7019, 2014 WL 1266209, at *(I3.N.J. Mar. 26, 2014) (holding
that where a valid contract exists, a claim for ungusichment may only be asserted to extent the
defendant was enriched beyond gtope of the contract).

Plaintiffs’ complaint alleges that Plaintiffsnd FFIC were parties to a valid insurance
contract. Compl. 1 13. Plaintifio not allege that they confedrany benefit on FFIC other than

by paying their policy premiums. Bause the parties’ rights anbligations argoverned by their
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insurance contract, unjust enrichmennot a viable theory of regery for Plaintifs. Albeit that
federal law permits alternative pleading of claims, Plaintiffs’ unjust enrichment fails as a matter
of law and must be dismissed.

4. Attorneys’ Fees

Each cause of action in Plaintiffs’ complaintiudes a claim for attorneys’ fees. Compl.
8-15. In FFIC’s initial brief supportgnits motion to dismiss, FFI€ought dismissal of Plaintiffs’
requests for attorneys’ fees in Counts Two thro8gh but not Plaintiffsrequest for attorneys’
fees in Count One. Def.’s Mem. 8-9. Plaintiiésponded that they do ragipose dismissal of their
requests for attorneys’ fees in Counts Twmtigh Six “[b]Jecause Defendant does not seek to
dismiss the request for counsek$ with regard tthe First Count.” PIs.” Opp. 1 n.1. Because
Plaintiffs offer no opposition, the Court dismisseaififfs’ claims for attorneys’ fees in Counts
Two through Six.

In FFIC’s reply brief, FFIC argues for the fitghe that Plaintiffs’ request for attorneys’
fees in Count One should also be dismissed.'©BREply 8, ECF No. 13. The Court declines to
consider this argument because a “party’s argumemdiiged if it is raised for the first time in a
reply brief.” United States v. Heilma877 F. App’x 157, 198 (3d Cir. 2010) (citigarvey v.
Plains Twp. Police Dep't421 F.3d 185, 192 (3d Cir. 2005)).

CONCLUSION
FFIC’s motion to dismiss is granted in pard denied in part. An appropriate order

follows.

Date: May 12, 2015

[s/ William H. Walls
United States Senior District Judge




