HALL-DINGLE v. GEODIS WILSON USA, INC. et al Doc. 35

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MARY HALL -DINGLE, : Civil Action No. 15-1868 (SRC)
Plaintiff,
OPINION
V.

GEODIS WILSON USA, INC.; LISA
MASCARO; and JOHN DOES-10,

Defendants. :

CHESLER, District Judge

This matter comes before the Court upon the motion for summary judgsnent
Defendant Geodis Wilson USA, Inc. (“Geodis”) [Docket Entry 21]. Plaintiffdall-Dingle
(“Ms. Dingle”) opposes the motion [Docket Entry 24]. The Court has considered the parties’
submissions and proceeds to rule without oral argument, pursuant to Federal Rule of Civil
Procedure 78. For the reasons set forth below, the Court will deny Defendant’s motion for
summary judgment.

l. BACKGROUND

This action arises out of the October 16, 2@d/3nination of Plaintiff Mary HatDingle
(“Ms. Dingle”) from heremployment wittDefendant company Gdis Wilson USA, Inc.
(“Geodis”). Plaintiff began working fobefendanin May 2012. $tatement of Material Fact
[hereinafter SME] 1; Plaintiff's Responsive Statement of Material Fa§itd). She was

terminatedaftertakingtwo consecutive leaves of abseneeseto recover fromher own injury

and the other to care for her son’s injur$sMF, 117, 39;PRSMF, 1Y 7, 39.
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A. PLAINTIFF 'SFIRST LEAVE OF ABSENCE

Plaintiff first requested leave in April 2013 because shoulder pain prevented her from
working. SMF, 116-7; PRSMF, 116-7; Rosen Cert. Ex. 18). In order to requbstleave,
Plaintiff spoke withLisa Mascaro(*Ms. Mascaro”) Geodis’Human Resource3enefits
Specialist on the phone and faxed doctors’ notes to Ms. Mascaro. (Mascaro Dep. 11:9-12, Jan.
27, 2016 Rosen Cert. Ex. 32 In thefax, dated April 11, 2013laintiff indicated that she was
submitting doctors’ notes until her next doctor’s appointmevritenshe would provide more
paperwork to confirm her absences. (Rosen Cert. Ex. 12). Ms. Mascaro sent backiatéette
April 16, 2013,explaining Plaintiff's righto a leave of absence under the federal Family and
Medical Leave Ac{"FMLA”) and enclosing forms for a physician to fill out so tRktintiff
couldbe grantedrMLA leave (Rosen Cert. Ex. 13). One of the forms was the standard
Department of Labor Certificatioof a Health Care Providéorm used for employees taking
FMLA leave (Rosen Cert. Ex. 36 On April 23, 2013, Plaintiff responded with a fattaching
more doctors’ notes and emergency room paperworlstaticg that shevould have her doctor
fill out theformsthat Ms. Mascaro senf{Rosen Cert. Ex. 14).

Ms. Mascaro sent back a lettwith the subject linéRE: Unscheduled and unjustified
absences” on April 24, 2013. (Wall Cert. Ex. 8). The letter listed a timelinkioitiff's
absences and times where Geddisl no proof that she was un@gphysician’s care. (Wall
Cert. Ex. 8). lialso stated:

If we do not receive any documentation that you were under a physician’secaié w

have no other option but to terminate your employment due to job abandonment. Also, to

date, we have not received any FMLA paperwork protecting your curreniopositie

company has accommodated your absences from April 1, 2013 thru [sic] the present.

Due to the needs of the business your work will need to be distributed accordingly per
company discretion.



(Wall Cert. Ex. 8).After receiving this letter, Plaintiffresentedhe required paperwork.
(Rosen Cert. Ex. 17). Defendarainted PlaintifFMLA leave for a period of April 5, 2013
through June 28, 2013SKF, 17; PRSMF, 7; Rosen Cert. Ex. 37 On June 28, 2013,
Plaintiff requested an additional four weaf medical leaveecause of continued shoulder pain.
(SMF, 111; PRSMF, 111; Rosen Cert. Ex. 1J8Defendangranted this requess well (SMF,
112; PRSMF, 112).

B. PLAINTIFF 'SNEXT LEAVE OF ABSENCE

One week before Plaintiff was scheduled to retorwork, on July 28, 201®laintiff's
son was in a car accidentSNIF, 1 16-17; PBMF, 116-17). Plaintiff called her supervisor,
Patricia Varga$‘Ms. Vargas”) on August 2, 2013 and ted voicemail, informing heof the
accident. (Dingle Dept5:23-25, 123:6-15, Jan. 20, 201&n August 5, 2013, Plaintiff emailed
Ms. VargasandMs. Mascaroindicatingthat she could not return to work that dagMg, 118;
PRSMF, 118; Wall Cert. Ex. 9. The email stated that her son had beem‘ideadly car
accident, and | don’t feel helisady to be left alonat this time. Acording to the hospital, it
will be another week or two before he will be feeling betteEMF, ff 18-19; PEBMF, 1 18-
19; Wall Cert. Ex. 9. Nobody fromDefendantompany resporetito the email. (Wall Cert.
Ex. 10; Mascaro Dep. 101:11-102:9).

After Defendant did not respond to her Augu¥th@icemail or August 8 email
Plaintiff called and leftwo voicemails for Ms. Mascaro on August®and 28". (SMF, 120;
PRSMF, 20; Wall Cert. Ex. 9). Plaintifagainreceived no reply, sshe wrote aemail to Ms.
Mascaro on August 39 stating thashe expected to return to work on September 9, 2013,
because wires were being removed from her son’s jaws on September 6,2E3 120;

PRSMF, 120; Wall Cert. Ex. 9.



Defendant’dirst response to Plaintiff wasletter dated September 4, 20aBpostone
month afterPlaintiff initially contacted Defendant about her son’s accident. (Wall Cert. Ex. 12).
In Defendant’detter, whichwas entitled Re: Continued Leave of Absenc®ls. Mascaro wrote
that “apparently your son was involved in a car accident” and that Plaintiffchéeterovide us
with detailed information about your son’s serious health condition, i.aee® a medical
certification attesting this situation(SMF, 124; PRSMF, 124; Wall Cert. Ex. 12 The letter
did not state whether Plaintiff could return to work, even though the letter ackned/|tdg
Plaintiff told Defendanthat shecouldreturnon Monday, September 9. (Wall Cert. Ex. 12).
Plaintiff responded with a phone call, voicemail, and an email on September 6, 2013, asking Ms.
Mascaro to “call or email and left [sic] me knowf il can return to work on Monday."Wall
Cert. Ex. 13). Geodis’s Human Resources Manager, Hgas respondedasking Plaintiffto
“urgently provide us with answers to the letter mailed to you by[Msecaro]and we ask that
yourefrain from contacting the Branch until you hear back from the Human Resources
Department.Should you have any questions, please call me direqyall Cert. Ex. 14).He
did not respond to Plaintiff's request to return to work on Septenibef\@all Cert. Ex. 14).

On September 11, 2018ls. Mascaro sent a letter askiagain for “detailed information
about your son’s serious health condition, i.e. we need a medical certificatistmgthis
situation” and asking for Plaintiff to “contact us” by September 20, 2013. (RoserE€e?d).
Plaintiff responded by faxing newspaper article about her son’s accident and medical bills.
(Wall Cert Ex. 15, 16). Ms. Mascaro responded that “[tlhe document (newspape) dracl
you provided is not considered ‘medical certification’ that would require yoandgt absence
from work. Will you be able to provide documentation from your son’s physician stating his

‘serious health conditiorat the time of accident?(Wall Cert. Ex. 15). Plaintiff responded the



same daystating that she did ntitave any medical documerhe only thing | have is $70,000
worth of medical billsand that she did not “know what ‘medical certification you nee@\all
Cert. Ex. 15).She wrotdahat her son “left the hospital with a broken jaw, bruised chest, knee,
hip, ankle and on crutches under pain medicatioh (Wall Cert.Ex. 15).

On September 24, 2018ls. Mascaraesponded andttacheda medical certification
form for Plaintiff to fill out. (SMF, 33; PREMF, {124-33). According to Plaintiff, this was the
first time that Ms. Mascaro attachetban. (PREMF, 1124-33). The form providedvasa
standardDepartment of Labor forrantitled“Certification of Health Care Provider for Family
Member’s Serious Health Condition (Family and Medical Leave.A¢Wall Cert. Ex. 16).
Below that heading, the wordNew Jersey Family Leave Acttere added (Wall Cert. Ex. 16).
Plaintiff alleges thathis was the first time that Defendant referred to the Blensey Family
Leave Act(“NJ FLA”) in its communications with Plainfifafter her son’s accident.PRSMF,
33). Ms. MascarayavePlaintiff fifteen days, until October 9, 2013, to complete the form and
return it to the Human Resources Department. (Wall Cert. Ex. 16).

Plaintiff respondedby fax on October 8, 2013, with a partially completed certification
form. (PRSMF, 1134-35;, Wall Cert. Ex. 1}. She completed the section of the form that the
employee is to fill out, but did not complete the section that a physicianasnjgete, instead
stbmitting threedoctors’ notes. RRSMF, 1134-35; Wall Cert. Ex. 17). One note was from the
Practice Administrator in the Trauma DivisiohCooper University Physicians Department of
Surgery, and iindicatedthat John Dingle “was brought to Cooper University Hospital on
7/28/13 via helicopter for injuries sustained in a moadrigle crash.He will follow-up with an
oral maxillafacial surgeon within the next two weeks. Please excuse him from work dugng thi

time frame of 7/28/13 until approximately 8/12/13Wall Cert. Ex. 17). The other notegre



from a doctor aCooper Oral and Maxillofacial Surgeons, certifying that John Dingle had
appointments on August 14, 2013, and September 6, 2013 aidaimiff accompanied hirto
those appointments. (Wall Cert. Ex. 17). Defend@ver contacteBlaintiff indicating that he
submission was insufficient.

Defendansent Plaintiff a terminatioretter dated October 16, 2013. (Wall Cert. Ex. 18).
Defendantlaims that Plaintiff was terminatdxbcause she failed to provide the required
completedorm to substantiate her eligibility for leaveSNIF, §37; Wall Cert. Ex. 18).
Defendant arguasat the certification requiremeratlong with a description of NdLA and
FMLA policies, was outlinedth Defendant’s employeeahdbook andhe New Jersegddendum
to the handbook(SMF, 112, 3 PRSMF {12, 3. According toDefendantPlaintiff received a
hard copy of the handboakhen she began her employment and was able to access the
information on Defendant®mitranet sie called “FreightNét (EgasDep. 27:14-22, Apr. 28,
2016. Plaintiff, on the other han@rgueghat FreightNet was inaccessible to employees who
were already out on leave. (Egas Dep. 22211- She also claims thBefendanshould have
notified her that the doctor’s notes she provided to certify her son’s seriousvirgjugy
insufficient. Plaintiff points tothe New Jersegddendum to Defendas&mployeehandbook,
which states thd{tjhe Company shall inform employees if submitted medical certification are
incomplée or insufficient and provide employees at least seven calendar days to cure

deficiencies.” (Wall Cert. Ex. 6).



Plaintiffs Complaint asserts thBtefendaninterfered with Plaintiff's right to take leave
under theNJ FLA and retaliated against Plaintiff violation of both the FMLA and the NJ
FLA.! Defendant moves for summary judgment.

Il. LEGAL STANDARD

Summary judgment is appropriate under Federal Rule of Civil Procedure 5@&(c)ieéh
moving party demonstrates that there is no genuine issue of material faoe @vibience
establishes the moving party’s entitlement to judgment as a matter o€lelaex Corp. v.
Catrett 477 U.S. 317, 322-23 (1986). A factual dispute is genuine if a reasonable jury could
return a verdict for the nemovant, and it is material if, under the substantive law, it would
affect the outcome of the suinderson v. Liberty Lobbinc., 477 U.S. 242, 248 (1986). “In
considering a motion for summary judgment, a district court may not make crgdibilit
determinations or engage in any weighing of the evidence; instead, the non-mowitsy part
evidence ‘is to be believed and all justifiable inferences are to be drawn avbiis™f Marino v.
Indus. Crating Cq.358 F.3d 241, 247 (3d Cir. 2004) (quotigderson477 U.S. at 255).

“When the moving party has the burden of proof at trial, that party must show
affirmatively the absece of a genuine issue of material fact: it must show that, on all the
essential elements of its case on which it bears the burden of proof at trizisowatae jury
could find for the non-moving party.In re Bressman327 F.3d 229, 238 (3d Cir. 2003)
(quotingUnited States v. Four Parcels of Real Prdpil F.2d 1428, 1438 (11th Cir. 1991)).
“[W]ith respect to an issue on which the nonmoving party bears the burden of proof . . . the

burden on the moving party may be discharged by ‘showitigatis, pointing out to the district

! Plaintiff voluntarily dismissed Counts Four and Five of her original Complaint and withdrew
all claims against Ms. Mascaro without prejudice. This motion therefore asnCeunts One,
Two, and Three of Plaintiff's Complaint.



court—that there is an absence of evidence to support the nonmoving party’sGasee
477 U.S. at 325.

Once the moving party has satisfied its initial burden, the party opposing the magbn m
establish that a genuingsue as to a material fact exis#ersey Cent. Power & Light Co. v.
Lacey Twp.772 F.2d 1103, 1109 (3d Cir. 1985). The party opposing the motion for summary
judgment cannot rest on mere allegations and instead must present actual evideneatés
genuine issue as to a material fact for trimhderson477 U.S. at 248Siegel Transfer, Inc. v.
Carrier Express, In¢.54 F.3d 1125, 1130-31 (3d Cir. 1995). “[U]nsupported allegations . . . and
pleadings are insufficient to repel summary judgmeBichoch v. First Fid. Bancorporation
912 F.2d 654, 657 (3d Cir. 199@ge alsdED. R.Civ. P.56(e) (requiring the nonmoving party
to “set out specific facts showing a genuine issue for trial”). “A nonmovinyg pas created a
genuine issue of material fact if it has provided sufficient evidence to allory #ojtind in its
favor at trial.” Gleason v. Norwest Mortg., In@43 F.3d 130, 138 (3d Cir. 2001).

If the nonmoving party has failed “to make a showing sufficient to estahkséxistence
of an element essential to that party’s case, and on which that party will beardee of proof
at trial, . . . there can be ‘no genuine issue of material fact,” since a complet déiproof
concerning an essential element of the nonmoving partgts macessarily renders all other facts
immaterial.” Katz v. Aetna Cas. & Sur. C&72 F.2d 53, 55 (3d Cir. 1992) (quotiGglotex
477 U.S. at 322-23).

[I. ANALYSIS

A. INTERFERENCE CLAIM
Plaintiff's first Count of the Complairdlleges that Defendant arfered with her right to

take NJ FLAleave to care for her seriously injured sdime New Jersey Family Leave Act



allows eligible employees takeoff up totwelve weeks in any 2tonth period to care for a
family member’s serious health conditisithout being terminated upaeturn N.J.S.A. §
34:11B3(g). Under New Jersey law, if an employest takes FMLA leave for the employee’
own disability, and subsequentbkes NJFLA leave to care for a family member’s serious
health condition, ta twoterms of leave run consecutivelZluney v. Mor©c Fed. Credit
Union, No. A-4472-04T5, 2006 WL 2128985, at *14 (N.J. Super. Ct. App. Div. Aug. 1, 2006)
(citing N.J.A.C. § 13:14-1.6(b)(2)). An employer may not “interfere with, restrain or deny the
exerci® of, or the attempt to exercise, the rights provided” in the NJ FLA, or “withhold the
benefts provided for underthe NJ FLA N.J.S.A. § 34:11BXa).

The Third Circuit has stated that Courts should analyze interference clailmghentld
FLA in the ame way as they analyze interference ctaimder the FMLA. Fraternal Order of
Police, Lodge 1 v. City of CamdeB42 F.3d 231, 245 n. 65 (3d Cir. 2016). Thuslamtiff
bringinganinterferenceclaim under the NFLA must show that she was entitled to benefits and
denied those benefit®kobbins v. U.S. Foodservice, Indlo. 11-4599, 2012 WL 3781258, at *5
(D.N.J. Aug. 30, 2012) (citingarker v. Hanhemann Univ. HosR34 F.Supp.2d 478, 485
(D.N.J.2002)). The employer’s actions must make timployee “unable to exercise that right
in a meaningful way, thereby causing injuny order for the interference claim to succeed.
Fraternal Order of Police, Lodge, B42 F.3d at 246 n. 7Z2Defendant argues that Plaintiff

cannot make a claim for interferengeder the NJ FLAecause she nevprovedthat she was

2 Because [a]n interference action is not about discrimination, [but . . .] only about whether the
employer provided the employee with the entitlements guaranteed” under tl@urts do not
apply theMcDonnellDouglasburdenshifting analysis to interference afas. Sommer v. The
Vanguard Grp.461 F.3d 397, 399 (3d Cir. 2006) (internal citations omitted).



entitled tobenefits Plaintiff respondshat shewvas entitled tdenefitsand only did not
substantiate her leave because Defendant interfered with her ability td do so.

Courts have found interference of FMLA rights when an employer fails to advise an
employee of his rights to a leave of absence after the employee has notified ltheeenfp
gualifying circumstancesnd the failure to advise prejudices the employgenoshenti v. Pub.
Serv. Elec. & Gas Cp364 F.3d 135, 143 (3d Cir. 2004plding modified by Erdman v.
Nationwide Ins. C9.582 F.3d 500 (3d Cir. 2009New Jersey law, like federal law, requiges
employerto inform the employee of her NJ FLA rigtged obligationsvhen the employeleas
informed the employer of haeeed to take leave to care for a seriously ill family memBee
D'Alia v. Allied-Signal Corp.260N.J. Super. 1, 10 (App. Div.1992) (holding that once an
employeeprovides enough information that “reasonably apprise[s]’ the employer that the
employee needs time off for a family member’s serious health condition undecttlig]|As

incumbent upon the employer to apprise the employee of his or her rights afed tioaéé

3 Defendant argues that Plaintiff's interference claim fails because it is aliygiof Plaintiff's
retaliation claim. Defendant argues that Plaintiff bdmeh his claims on the fact that “Geodis
allegedly terminated Plaintiff's employment because she sought to takeANédve.” (D.

Mov. Br. at 28). Although a plaintiff may be precluded from bringing both an interference and
retaliation claim where the interference claim “is so clearly redundant to thatretatlaim”

and is “in formandsubstance . . . a claim for retaliation,” a plaintiff may bring an interference
claim if she claims that benefits were actually withheld or cut shdchtenstein vUniv. of
Pittsburgh Med. Ctr.598 F. App'x 109, 113-14 (3d Cir. 201Bphler v. TE Wire & Cable LLC
No. 14-3200, 2016 WL 885045, at *10 (D.N.J. Mar. 8, 20fé)onsideration deniedyo. 14-
3200, 2016 WL 1626956 (D.N.J. Apr. 25, 2016). Here, Plaimi#kes the claim that her NJ
FLA benefits were intentionally withheld and that Defendant interfered hvat ability to

receive NJ FLA benefits by failing to advise her of her NJ FLA rightsaifidg to allow her to
cure her deficient certification. kontrast, her retaliation claim is that Defendant retaliated
against her for her extended absence and thus terminated heratfthessummary judgment
stage, taking all inferences in the light most favorable to the Plaintiff, the fGalsthata
reasonable jury could see Plaintiff’s interference and retaliation claitagaseparatelaims

that arenot duplicative. Thus, Plaintiff can proceed with both her interference and retaliati
claims.

10



them.”). Thus, New Jersey courts would lika@ligofind that an employer interferes with an
employee’s NJ FLA rights if it fails to advise the employee of NJ FLA rigfies being
informed of the employee’s qualifying circumstances.

Plaintiff argues thabefendanfailed toadvise her of helJ FLA rights and obligations.
Plaintiff provides evidence that Defendant did not refer to the NJ FLA in its comationi to
Plaintiff at all, until it mentioned thtNew Jersey Family Leave Act” on the certification form it
provided to Plaintiff on September 24, 2016. MoreoR&intiff presents evidence thaetform
simply noted the name of the Act, but the form did not explain what Plaintiff’ sregid
obligations were under the NJ FLA.c@ording to Plaintiff Defendant did not provide this form
until nearly two months after Plaintiff had informed Defendant of her need to care fwrher
weeks after she had stated that she was willing to come back to work, andaaitdf Fad
indicated that she did not know whmaedical certification fornbefendant neededefendant,
on the other hand, argues that it advised Plaintiff of her NJ FLA rights in its handbookiff Plaint
responds that she was unable to acttesfiandbook on Defendant’s intranet site when she was
already on leave. Thus, thesea genuine issue of material fact as to whether Defendant
provided sufficienttfimely notice to Plaintiff of her NJ FLA rights.

Regarding the prejudice element of the interference ckajory could find thaPlaintiff
wasprejudiced by the lack of notice, because she did not compiditelyt her medical
certification formand perhaps she would have if she knew it was part biJaFLA leave
application. After all, when she was informed that she could take FMLA leave for her earlier
shoulder injury, she did complete the fornBecause she did not complete the medical
certification formfor her NJ FLA leaveher benefits were iiihheld and she was terminated.

Thus, there is enough to raise a genuine issue of material fabDetfestdant failed to advise

11



Plaintiff of her rightsand obligations under the NJ FLA and tiid&intiff was prejudiceds a
result

Courts havalsofoundinterference with FMLA rights when an employer fddsadvise
the employee of deficiency in aertificationand fals to providethe employee seven days to
cure the deficiencyHansler v. Lehigh Valley Hosp. Netwpi#®8 F.3d 149, 155-56 (3d Cir.
2015)(citing 29 C.F.R. 8§ 825.305(bfyequiring an employer to allow an employs®s/en days
to cure defects in an incomplete certification for medical leave under the FMAlthough
Plaintiff does not point to a New Jersey regulation or case that shows that Bh&\Nhcludes
an opportunity to cure provision like the FMLA does, Defendant admit§|tijaiere the NJ
FLA is silent on an issue or fails to define a term, courts have found that the ‘FML#fs and i
regulations have been deemed instructive’ under those circumstances, even thoughLtAe N
preceded the FMLA.” (D. Mov. Br. at 22 n.11) (citidgwadowicz v. CVS Cor®9 F. Supp.
2d 518, 532 (D.N.J. 2000) (finding FMLA regulations instructive regarding employee notice
issues that were not detailed in the NJ FLA).

Moreover, New Jersey Courts would likdilyd thatanemployer § required to provide
theopportunity to curex deficient NJ FLA certificatiom asituation such as this one for two
reasons First, although Defendant added in the wothew Jersey Family Leave Act” on the
cerification formit provided to Plaintiff Defendant provide®laintiff with a Department of
Laborcertification form that iprovided to employees requesting federal FMLA leave. Tihus
an employer receives amcomplete oinsufficient certificatiorform of thistype, the employee
is required to inform the employee of deficiencies and provide seven days for the egrploy
cure any deficienciesnder the FMLA.See29 C.F.R. § 825.305(b). eSond Defendant’s

handbook specifically indicates that Defendant’s poegto allow the opportunity to cure

12



deficientcertifications In the “New Jersey Addendum to the Geodis Employee Handbook”,
Defendant providethat “[tihe Company shall inform employees if submitted medical
certification are incomplete or insufficient and provide employees at kast saéndar days to
cure deficiencies.(Wall Cert. Ex. 6)* Thus, New Jersey courts wollikkly find thatan
employer interferes with NJ FLA rights iffails to provide the opportunity to cuaedeficiency
especially when, as here, the emglgyrovides a standard FMLA form and has a policy of
allowing an opportunity to cure.

Here,Plaintiff provides evidence th&tefendant failed to inform Plaintiff of deficiencies
in her certification and did n@llow her time to fix it. According toPlaintiff, Plaintiff submitted
a partially filled out form, along with a note fraiime Practice Administrator in the Trauma
Division of Cooper University Physicians Department of Surgang, excuse slipiiled out by
a doctor at Cooper Oral and Maxillofacial Surgeons. The notes certified ¢hnatdohn
Dingle was brought to the hospitaa helicopter for injuries after a motor vehicle crasia that
he needed to see an oral maxiaial surgeon within two weeks. If Defendant found the
FMLA certification form incompleteDefendantvas requiredinderFMLA law andits own

handbook to provide an opportunity to cure those deficieRciegury could reasonably find

4 Defendant argues that theployee handbookpolicy is not binding because of a disclaimer.
But, regardless of whether the handbook created a binding contract, it laid out Defendant’s
policy of providing an opportunity to cure.

5> Defendant claims that Plaintiff's certification was neither incomplete nor in®uft, but that
she submitted no certification from a health care proatat and thus Defendant did not need
to provide her the opportunity to cure. Under the FMLA:

A certification is considered incomplete if the employer receives a certifichii one
or more of the applicable entries have not been completed. A certification ideredsi
insufficient if the employer receives a complete certification, but the informatio
provided is vague, ambiguous, or non-responsive. The employer must provide the
employee with seven calendar days (unless not practicable under the grarticul
circumstances despite the employee's diligent good faith efforts) torguseieh

13



that Plaintiffwasprejudiced because she was not given the opportunttyréher certification
form and thus she wdsrminated Taking Plaintiff's evidence as true, Defendéaited to
advise her of her NJ FLA rights afalledto allow her to cure deficiencyin her e@rtification
causing her prejudiceThus, this Court denies Defendant’'s motion for summary judgment on
Plaintiff's NJ FLA interference claim.
B. RETALIATION CLAIMS
Next, Defendant moves for summary judgment on Plaintiff's two retaliation ctaong

under the NJ FLA and the other under the FMLA. Our courts apply thestagécDonnell

deficiency. If the deficiencies specified by the employer are not cured in theméed
certification, the employer may deny the taking of FMLA leave, in accordaricegwi
825.313. A certification that is not returned to the employer is not considered Ist®mp
or insufficient, but constitutes a failure to provide certification.

29 C.F.R. § 825.305. Here, Plaintiff returneobatially completed certification form in which
shefilled out the section for employees to complete. Shendidill out the secton which a
physician was to complete. Insteadde seturnedhealth care provider note$he notes provided
much of the information required for a medical certification to be sufficient uhde¥J FLA.
Under N.J.S.A. 8 34:11B-4:

An employer may require that any period of family leave be supported biycetidn
issued by a duly licensed health care provider or any other health care provider
determined by the director to be capable of mhng adequate certification. Where the
certification is for tle serious health condition of a family member of the employee, the
certificationshall be sufficienif it states: (a) the date on which the serious health
condition commenced; (b) the probable duration of the condition; and (c) the medical
facts within te provider’'s knowledge regarding the condition.

N.J.S.A. § 34:11B-4 (emphasis addeNew Jersey law does not require that a specific form be
filled out and simply states that if a duly licensed health care provider cettifeertain

information, it i sufficient Here, Plaintiff submitted notes from physicians including some, if
not all, of the required information of a sufficient certification under Neveydasv. Thus,

when considerig the partially completed forimong with the notess reasondb jury could find

that Plaintiff submitted certification, even if it was incompletél'hus at the summary judgment
stagea reasonable jury could find that Defendant had to provide Plaintiff with the opportunity to
cure

14



Douglasburdenshifting framework, used in various other employment discrimination contexts,
to bothNJ FLA and FMLA retaliationclaims. Dieng v. Computer Sci. CorgNo. 14-5381, 2016
WL 885389, at *10 (D.N.J. Mar. 8, 201®arker,234 F.Supp.2d at 488 (citiddcDonnell
Douglas Corp. v. Greeri11 U.S. 792, 800-06 (1973)). The Supreme Court has summarized the
framework as follows:
The Court inMcDonnell Douglasé forth a burdershifting scheme for discriminatory
treatment casedJnderMcDonnell Douglasa plaintiff must first establish a prima facie
case of discriminationThe burden then shifts to the employer to articulate a legitimate,
nondiscriminatory reas for its employment actionlf the employer meets this burden,
the presumption of intentional discrimination disappears, but the plaintiff capretii
disparate treatment by, for instance, offering evidence demonstratingeleshpthoyer's
explanaion is pretextual.
Raytheon Co. v. Hernandé#0 U.S. 44, 502003) (citations omitted).
1. Step ONE
Under this framework, the Court’s first step is to analyze whether Pldiasf
established a prima facie case of unlawful retaliatRaytheon Co. v. Hernandé#0 U.S at
50 (citations omitted).To do so, a plaintiff must show that: (1) she invoked her right to leave
under both the FMLA and NJ FLA, (2) she suffered an adverse employment action, &ed (3) t
adverse action was casually related to taenpff’'s exercise of her rights under both the FMLA
and NJ FLA. Dieng 2016 WL 885389, at *X(Hansler, 798 F.3d at 1589, Erdman 582 F. 3d
at 508-09. Defendant does not contest that Plaintiff easily shows the second elementrse
employment ation, because she wasrminated But, Defendant contests the first and third
factors.
Under the first factor, the Court finds that Plaintiffs submitted sufficient evidence that

she invoked her rights under both the FMLA and NA o raise a contested issue of fact for the

jury. Under the FMLA, Defendant does not dispute that Plaintiff took leave betweérb A
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2013 through June 28, 2013 and that Defendearited her an additional four weeks of leave.
Thus, a jury could easily find thBfaintiff makes a prima facie showing of the first factor under
her FMLA retaliation claim.Under the NJ FLA, a jury could also find that Plaintiff invoked her
rights when she notified Defendant that she was caring for her adult son who hadsa se
medical condition.SeeD'Alia, 260N.J. Superat9-10 (holding that[t]he Act does not require
employees to have an encyclopedic knowledge of their legal rights in order to invblen&fiés

of family leave and job protection” arfthere are no magic words that must be used” in a
request for NJ FLAdave;if an employee “reasonably apprise[s]”’ the employer that he needs to
take leave to care for a serious heatthdition of a family member, the employer must grant all
the rights accorded)See also Erdmab82 F. 3d at 508-09 (holding that in presenting a
retaliation claim under the FMLA, aghtiff must only show that she invoked her rights, not that
she actually commenced leave). There is evidence that Plaintiff reasonaldg@ipefendant

of her need to take off to care for her son in both her August 2, 2013 voicemail and her August 5,
2013 email. Thus, a reasonable jury could concludePtiaatiff makes a sufficient prima facie
showing of the first factor — that Plaintiff invoked her rights.

Plaintiff alsoprovides enough evidencertse a contested issue of fact for the psyto
thethird prima facie element: a causal connection between her leave and termination.
“Establishing a causal relationship between an employee’s decision tdivteRedéave and an
adverse employment event requires the employee to raise an inferencaatbrgtaltent on the
employer’s part.Retaliation need ndde the sole reason motivating the adverse employment
decision; rather, it will suffice for the plaintiff to show that the retaliatory animas‘a
determinative factor/.e., that ‘the action would not have been taken but for [the] protected

activity.”” Apatoff v. Munich Re Am. Serv2014 U.S. Dist. LEXIS 106665} *28-29 (D.N.J.
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Aug. 1, 2014) (citingCuller v. Shinseki840 F. Supp. 2d 838, 846 (M.D. Pa. 2011) (citing
LeBoon v. Lancaster Jewish Cmty. Ctr. AsS08 F.3d 217, 231-32 (3d Cir. 2007)Pne way

to show a causal connection between the leave request and the adverse employmesigcti
showing that there is “unusiybkuggestive” timing thatcreate[s] an inference of causality”.
Apatoff 2014 U.S. Dist. LEXIS 10666%t*28-29 (citing LeBoon 503 F.3d at 232 (citinGlark
County School Dist. v. BreedésB2 U.S. 268, 273-74 (2001)). The Third Circuit has also held
that “circumstantial evidence of a ‘pattesf antagonism’ following the protected conduct can
also give rise to the infence [of a causal connection]Kachmar v. Sungard Data Sy409 F.
3d 173, 177 (3d Cir. 1997) (citirigobinson v. Southeastern Pa. Transp. A@&82 F.2d 892,
895 (3d Cir. 1993). “These are not the exclusive ways to show causation, as the proffered
evidence, looked at as a whole, may suffice to raise the inferetae.”

Plaintiff has @monstrated enough evidence, when looked at as a whole, that a jury could
reasonablyind that Plaintiff was terminated for taking both her FMLA leave and NJ FLy¥elea
First, Plaintiff presents evidené®m which a trier of factould infer that Defendant showed
hostility toward Plaintiff for taking FMLA leave from the outs&ne example of this occurred
afterPlaintiff sent Lisa Mascaro faxes on April"land 23 with doctors’ notes and emergency
room paperwork and indicated that she was submitting these documents until she coulé get mor
documents filled out at her next doctor’s appointment. (Rosen Cert. Ex. 12, 14). Ms. Mascaro
did not wait forPlaintiff’'s next appointment but sent a letigith the subject linéRE:

Unscheduled and unjustified absences” on April 24, 2013. (Wall Cert. EKr@&n he subject
line itself, a jury could infethatMs. Mascaro believeRlaintiff's absence for her shoulder injury
was “unjustified.” The language of the rest of the letter etswstitutes evidence demonstrating

frustration For example, the letter includesntences such &3:he company has
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accommodated your absences from April 1, 2013 thru [sic] the prd3eatto the needs of the
business your work will need to be distributed accordingly per company discreticadl"Gevt.
Ex. 8). Thusthe evidence can be viewed as showirgg Plaintiffs FMLA absence was causing
frustration to the company atigat Defendant wasleveloping antagonism toward Plaintiff.
Additionally, Plaintiff presents evidence from which a jury could itiat Defendant
conflated Plaintiff's FMLA leave for her personal shoulder injury with heFNA leave to care
for her son and that Defenddatminated her becausefafistration over hetwo long
consecutive absence$he firstexamplein which a jury couldind that the company conflated
Plaintiff's leaves appears in Juan Egatepositionas the corporate representative. Thieee,
stated that the compwwlid not provide new forms for Plaintiff when she requested her leave to
care for her son because “Ms. Dingle was on medical leave altog8inérwe see this as one
single process, there’s really no designation, . . . we comply with the proceduregbgeeaent
this at the beginning of the process, at the beginning of her medical leave.”Digmga®t:20-
86:16). This statementnay be viewed as showinigat the compangonfusedhe two leaves
one based on the FMLA and the other on the NJ FLAQmes single process”A trier of fact
could also infer that Defendant conflated Plaintiff's leaves based on tledétiers that
Defendansent to Plaintiff after Plaintiff requested leave tceclar her son because each letter
was entitled’Continued Leave of Absence”. (Wall Cert. Ex. 12; Rosen Cert. Ex. 24; Wall Cert
Ex. 16). Defendant argues that Plaintiff cannot show temporal proxinetyeen her
termination andher FMLA leave because she was not fired until three matfittbisher FMLA
leave endedyut a jury could findrom these examplehat Defendansawher absenaeas one

continuous leave that included both her FMLA and NJ FLA leave.
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Egass testimony also can be viewed by a trier of fact as evidehdeveloping
antagonism toward Plaintiff for taking consecutive leaves. In his depodiBmstated[W]e
granted her with leave and her extended leave started to pose some hardshipfopémg/ c
So we needed to restructure the department as a consequencebstheeand other people
were receiving, you know, they were picking up the slack of the work. . . . [H]er ré@spbes
were distributed amongst other team members creating unnecessary whbekdtrer pedp.”
(Egas Dep. 68:24-695; 92:894:12). @milarly, Lisa Mascao in her deposition notetl: can’t
speak for the branch but I'm sure that is a hardship for the branch because theydistvibtte
the work to other employees which then they become disgruntled that they have to take on
additional responsibilities, and at the end of the day it's the business and the batiach th
suffering.” (Mascaro Dep. 114:14-20). Based on these stateradnés, of fact couldnfer that
Defendant developed antagonism toward Plaintiff because of her leaiggtbgce, which
included both her FMLA leave and her NJ FLA leave. Thus, when the CourtdboBkaintiff's
evidence as a wholas it mustPlaintiff adequately establishadriable issue onausation. In
sum the Court finds that Plaintiff haabmitted evidence from which a reasonable jury could
find that Plaintiff1) invoked her rights under the FMLA and NJ FLA, 2) was adversely affected
by an employment decision, and 3) that there was a causal connection betwédbhAHedve
and her termination, and the NJ FLA leave request and her termination.

2. STEP TWO

After Plaintiff establishes a prima facie case of retaliation, “[t|he butidem shifts to the
employer to articulate a legitimate, nondiscriminatory reason for its empldactson.”
Raytheon Co. v. Hernande240 U.S. 44, 50 (2003) (citations omitted). The employer’s burden

of production at this step in the analysis is a light dagentes v. Perski&2 F.3d 759, 763 (3d
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Cir. 1994). “The employer satisfies its burden of production by introducing eviddmce, w
taken as true, would permit the conclusion that there was a nondiscriminatoryfogdaben
unfavorable employment decision. The employer need not prove that the tendered reason
actually motivated its behavior, as throughout this bustefiing paradigm the ultimate burden
of proving intentional discrimination always rests with the plaintiff” Here, Defendant has
articulated a legitimate reason for having fired Plaiti§he never submitted substantiating
documentatioms to her NJ FLA leaveand have indeed come forward with evidence including
letters and communications in support of Defendant’s decision to terminate Pteirihiait
basis. Their minimal burden of production has been met.

3. STEP THREE

Thus, the Court turns back to Plaintiff, who continues to bear the burden of persuasion on
the retaliation claim and must now offer evidence demonstrating that the #&eticidason is
pretextual. Reeves v. Sanderson Plumbing Prods., BR0,U.S. 133, 142-143 (2000). To
defeat summary judgment, “the plaintiff must point to some evidence, direct anstesttial,
from which a factfinder could reasonably either (1) disbelieve the emfdayéculated
legitimate reasons; or (2) believe that an invidious discriminagayon was more likely than
not a motivating or determinative cause of the employer’s actibnéntes 32 F.3d at 764.

To rebut Defendant’position that Plaintiff's termination was based on her failure to
provide a complete certification, Plaintiff pointseadence thabefendandid not provide her
with the certification form it was requesting until September 24, 2013, and neechgthe
opportunity to cure theertification form. From this, a jury could infer that Defendant may not
have wanted Plaintiff to produce a completed certification form. To bolster tarsrnick,

Plaintiff submits evidence supporting her contentiloat Defendangave her difficulty in taking
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FMLA leave from the outsehever told Plaintiff about her NJ FLA rights, and did not respond to
Plaintiff's request to come back to work. In addition, Plaintiff brings evidence that Defendant
may have beemotivatedto terminate Plaintiff becauser absenceserecausingfrustration to
the company Plaintiff pointsto Mr. Egas’s words that Plaintiff's leaves were “creating
unnecessary work” and Ms. Mascaro’s words that her leaves caused emfudyees
“disgruntled”and caused the branch to sufféhus,a reasonable trier of fact could infer that
Defendant developed antagonism toward PlainBéeApatoff 2014 U.S. Dist. LEXIS 106665,
at*34-37 (holding that if a jury could reasonably conclude the employer showed antagadism a
was “happy to terminate Plaintiff because her FMLA leave was inconvenreghefo”, then
there is a genuine issue of material fact as to whether to believe tlwyerigpalleged legitimate
reason for terminating the employed). sum, vhether Plaintiff's termination was retaliatory or,
rather, based on legitimate nondiscriminat@asons is triable issue of factAccordingly,
Defendants motion for summary juginent as to thslJ FLA and FMLAr retaliationclaims will
be denied.

V. CONCLUSION

For the foregoing reasons, the Court will deny Defendant’s motion for summary
judgment. An appropriate Order will be filed herewith.

s/ Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge

Dated: Marchv, 2017
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