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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

VINCENT SMITH, Civil Action No. 15-4047 (SDW)
Plaintiff,

V. OPINION
TODD THOMPSON, et al.,

Defendants.

WIGENTON, District Judge:

Plaintiff, Vincent Smithfiled a complaint against Defendants on or about June 11,
20151 (ECF No. 1). On June 18, 2015, this Court granted Petitioner’s application to groceed
forma pauperis (ECF No. 2. At this time, this Court st review the Complaint, pursuant to
28 U.S.C. 88 1915(e)(2)(B) and 1915A to determine whether it should be dismissed as frivolous
or malicious, for failure to state a claim for which relief may be grantdekaause it seeks
monetary relief from a defelant who is immune from such relief. For the reasons set out below,

this Court willdismiss Plaintiff's complaint without prejudice

|. BACKGROUND
Plaintiff Vincent Smith is apparently an “independent scrap metal collectdy $afier”

who is currently imprisoned at Northern State Prison in Newark New Jerseft. N&Q at 3,

! The date that Plaintiff filed his complaint is somewhat unclear. Plaintiff signetmiglaint
and dated it June 22, 2015. This Court received the complaint on June 17, 2015, several days
before the date on the complaint. (ECF Docket Sheet). The envelope Plaintiff nsathis
complaint appears to have agtmark date of June 11, 2015. (Document 7 attached to ECF No.
1). This Court therefore assuntbat the complaint was mailed on that date, and therefore was
filed within two years of the date on which Plaintiff was allegedly shot, wes June 14,
2013. (Document 3 attached to ECF No. 1 at 1).
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Document 3 attached to ECF No. 1 at 3). On June 14, 2013, Plaintiff unlawfully entered United
Hospital, an apparently abandoned hospital in Newark, New Jerssynmably in search of
scrap metal. (ECF No. 1 at5). A security guard who was on duty at the hospidaythat
Defendant Todd Thompson, observed Plaintiff's entry and chased him into a halldiay. (
While in the hallway, Thompson fired upon Plaintiff, shooting him once in the back of the thigh
with what Plaintiff asserts was a hollow point buflefid.). The bullet passed through
Plaintiff's leg andexitedjust abovePlaintiff's knee cap. Ifl.). Plaintiff was thereafter arrested,
incarcerated, and ultimately convicted of unspecified crinflels at ). The treatment of
Plaintiff's leg ultimatelyrequired multiple surgeries, aidiaintiff asserts that he now suffers
from significant nerve damage in his leg. (Document 3 attached to ECF N8).1 at

Defendant Thompson is an employee of the Eagle Detective Agency of Soutle,Orang
New Jersey.(ECF No.lat 23). Plaintiff alleges that the Eagle Agency is a contractor of either
Essex Countytself or the Essex County Sheriff's Departme(d.; Document 3 attached to
ECF No. 1 at 2). Plaintiff's supposition appears to be that the Eagle Agency vdaohire

provide security at United Hospitalld( Document 3 attached to ECF No. 1 at 2

1. DISCUSSION
A. Legal Standard
Per the Prison Litigation Reform Act, Pub. L. No. 104-134, 8§ 801-810, 110 Stat. 1321-

66 to 1321-77 (April 26, 1996) (“PLRA"), district courts must review complaints in thege ci

2 Plaintiff asserts that Thompson fired without warning or identifying himself ainbu
provocation. (Document 3 attached to ECF No. 1 at 2). According to a medical regmbrect
to the complaint, however, Thompson reported to police that Plaintiff “charged him wjih a pi
immediately before the shooting.” (Document 4 attached to ECF N@)1 at
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actions in which a prisoner is proceedindorma pauperissee28 U.S.C. § 1915(e)(2)(B),
seeks redress against a governmental employee or eag8 U.S.C. § 1915A(b), or brings a
claim with respect to prison conditiorsge42 U.S.C. § 1997e. The PLRA directs district courts
to sua spontelismiss any claim that is frivolous, is malicious, fails to state a claim upon which
relief may be granted, or seeks monetary relief from a defendant who ismarfrom such
relief. Thisaction is subject tsua spontecreening for dismissal under 28 U.S.C. 88
1915(e)(2)(B) and 1915Because Plaintifs a convicted state prisoner bringing claims against
governmentaéntity who is proceedingn forma pauperis

According to the Supreme Court’s decisioshcroft v. Igbgl“a pleading that offers
‘labels or conclusions’ or ‘a foraofaic recitation of the elements of a cause of action will not
do.” 556 U.S. 662, 678 (2009) (quotilell Atlantic Corp. v. TwombJ\b50 U.S. 544, 555
(2007)). To surviveua spontscreenindor failure to state a claifpthe complaint must allege
“sufficient factual matter” to show that the claim is facially plausilffewler v. UPMS
Shadyside578 F.3d 203, 210 (3d Cir. 2009) (citation omitted). ctaim has facial plausibility
when the plaintiff pleads factual content that allows the court to diraneasonable inference
that the defendant is liable for the misconduct alleg&ait Wind Sailing, Inc. v. Dempsteré4
F.3d 303, 308 n.3 (3d Cir. 2014) (quotilgpal, 556 U.S. at 678). Moreover, whipeo se

pleadings are liberally construeghrd selitigants still must allege sufficient facts in their

3 “The legal standard for dismissing a complaint for failure to state a plasoant to 28

U.S.C. 8§ 1915(e)(2)(B)(iils the same as that for dismissangomplaint pursuant teederal
Ruleof Civil Procedure 12(b)(6) Schreane v. Sean&06 F. App’x 120, 122 (3d Cir. 2012)
(citing Allah v. Seiverling229 F.3d 220, 223 (3d Cir. 2000))jtchell v. Beard 492 F. App’x
230, 232 (3d Cir. 2012) (discussing 28 U.S.C. 8§ 1997e(c)¢byrteau v. United State287 F.
App’x 159, 162 (3d Cir. 2008) (discussing 28 U.S.C. § 1915A(b)).
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complaints to support a claimMala v. Crown Bay Marina, Inc704 F.3d 239, 245 (3dir.

2013) (citation omitted) (emphasis added).

B. Analysis

Plaintiff seeks to sue Defendants for violations of his constitutional rightsgnir® 42
U.S.C. § 1983. Section 1983, the federal civil rights statute, prodieste citizens with a
means to redress violations of federal law committed by statedodls.” Woodyard v. Cnty.
Of Essex514 F. App’x 177, 180 (3d Cir. 2013). To assert a cognizable claim under the statute,
a plaintiff must allege that he was deprived of a federal constitutional or syatgtdarby a
person who was acting under ttaor of state law at the time that the alleged deprivation
occurred.ld. When called upon to evaluate the merits of a claim under the statute, a court must
first “identify the exact contours of the underlying right said to have been \dbkatel
deternine “whether the plaintiff has alleged a deprivation of a constitutional right atNiktini
v. Morra, 212 F.3d 798, 806 (3d Cir. 2000) (quotidgty. of Sacramento v. Lewks23 U.S. 833,
841 n. 5 (1998)). Although Plaintiff does not clearly allegertature of the constitutional
violation which he claims occurred when he was fired upon by Defendant Thompson, this Court
construes Plaintiff as attemptingdsesert a claim for excessive force under the Fourth and

Fourteenth Amendments during his “seizure” by Defendant Thompson.

1. Plaintiff has not pled any facts giving rise to a claim against Defendants Eagle Detective
Agency and Essex County
In addition to Thompson, Plaintiff also names as defendants Thompson’s employer Eagle

Detective Agency and Bex County.Neither a municipality nor a private entity acting on behalf



of a stateor municipalagency may be sued under 8§ 1983 vi@spondeat superiotheory of
liability. See Monell v. New York Dep’t of Soc. Sed36 U.S. 658, 6392 (1978);Roges V.
UMDNJ, No. 161759, 2011 WL 345959, at *6 n. 5 (D.N.J. Feb 1, 2011) (ckogell, 436 U.S.
at691-92;Natale v. Camden Cnty. Corr. Faciljtg18 F.3d 575, 584 (3d Cir. 2003 plaintiff
must instead adequately plead that the municipality or entity itself has commiti@dten of
federal law. Los Angeles Cnty. v. Humphrjes62 U.S. 29, 386 (2010);Rogers 2011 WL
345959 at *6n. 5; see also Natale318 F.3d at 584. To plead a claim against an entity or
municipality, then, a plaintiff mugherefore normally plead that there was a policy, ordinance,
regulation, or custom which resulted in the deprivation of his rights which was adgpted b
entity or municipality in questionHumphries 562 U.S. at 386; Natale 318 F.3d at 584/0gers
2011 WL 345959 at *6 n. 5.

Plaintiffs complaint contains no facts tying the county or the detective ggenkis
injuries other than the fact that Thompson is employed by the agency which agpaoetiticts
with the county or its sheriff's department. Plaintiff has therefore, at, plest arespondeat
superiorclaim against the county and agency. As such a claim is not cognizable under § 1983,
Plaintiff's claim must be dismisseslithout prejudiceas to Essex County and Eagle Detective
Agency. Humphries 562 U.S. at 386; Monell, 436 U.S. at 69B2; Natale 318 F.3d at 584;

Rogers 2011 WL 345959 at *6 n. 5.

2. Plaintiff has not adequately pled that Defendant Thompson was acting under color of
statelaw at the time of the shooting
Plaintiff seeks to bring a 8§ 1983 claim against Defendant Thompson, presumably for

excessive force. Such a claim would only be viable if Plaintiff can “denadestrviolation of a



[constitutional right] . . . by a person acting under color of state |&®hill v. Live Nation 512
F. App’'x 227, 230 (3d Cir. 2013). A private entity or actor can only be held liable under the statute
“If it ‘may fairly be said to be a state actor.ltl. (quotingLugar v. Endmondson Oil Gai57 U.S.
922, 937 (1982)). An ostensibyivate actor or entity will be treated as a state actor only where
there is a “close nexus” between the State and the action giving rise mn#tgutional claim.
Brentwood Acad. V. Tennessee Seconday Sch. Athletic B3%’0.S. 288, 296 (20019ee also
Catlett v. New Jersey State Poli€avil Action No. 12153, 2013 WL 941059, at *3 (D.N.J. Mar.
11, 2013). “Whether the conduct is fairly attributable to the state ‘is arnaodti@ormative
judgment,’ but the Supreme Court has explained: ‘We traated a nominally private entity as
a state actor when it is controlled by an ‘agency of the State,” when it hasdbegateld a public
function by the state, when it is entwined with governmental policies, or wheargment is
entwined in [its] management or control[.]Catlett 2013 WL 941059 at *4 (quotingrentwood
Acad, 531 U.S. at 296).

Plaintiff makes no such allegations in his complaint, only stating that the Batgetive
Agency is “contracted by Essex County.” (ECF No. 1 at 3). Plaintiff presents nficspaizout
that relationship, nor what level of control or intermingling is involveavben the state and the
agency. Even if one were to assume that Plaintiff intended to assert that the 2olai¢legated
the security of the abdoned hospital to the agency and, in turn, its employee Thompson, the
delegation of a public function to a private entity, without more “is insufficieestablish state
action.” Catlett 2013 WL 941059 at *4. That an entity performs actions whichfibéime public
likewise is not sufficient to establish that a private actor or entity is actoy @olor of state law.
Id. As Plaintiff has pled only that there was a contract between the detectivey agehthe

county, and has not otherwise established that Thompson or Eagle were stat®lacttifEhas



failed to state a claim for which relief can be granted under § Taahtiff's § 1983 claim against
Thompson and Eagle musiereforebe dismissed without prejudicés this Court is dismissg
Plaintiff's claims against all Defendants, this Court will dismigghout prejudicePlaintiff's

complaint in its entirety.

1. CONCLUSION

For the reasons stated abowbis Court will dismiss Plaintiff's complaint without

prejudice. An appropriate order follows.

s/ Susan D. Wigenton
Dated:October 2, 2015 Hon. Susan D. Wigenton,

United States District Judge

4 Plaintiff does notlearlystate an intention to bring state law claims against Thompson or his
employer for the shooting. Adl of Plaintiff's claims over which this Court has original
jurisdiction have been dismissed, to the extent that Plaintiff sought to bring stafeilas, this
Court declines to exercise supplemental jurisdiction over those cl&ee28 U.S.C. §

1367(9(3).
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