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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KEITH MCFARLAND, Civil Action No. 17-907(SDW)
Plaintiff,
V. OPINION

COMMISSIONER OF SOCIAL SECURITY,

Defendant. Decembes, 2018

WIGENTON, District Judge.

Before this Court is Plaintiffkeith McFarland’s (“Plaintiff’) appeal of the final
administrative decision of the Commissioner of Social Security (“Commissjorgpecifically,
Plaintiff appealsAdministrative Law Judg Theresa Merrils (“ALJ Merrill”) decision that
Plaintiff was not disabled prior to May 24, 201@ receivesupplemental security incommmder
Title XVI1 of the Social Security Act (the “Act”).This appeal is decided without oral argument
pursuant to Federal Rule of Civil Procedure!78his Court has subjechatter jurisdiction
pursuant to 42 U.S.C.4D5(g). Venue is proper under 28 U.S.A.391(b). For the reasons set
forth below, this Court finds that ALMerrill’s factual findings are supported by substdntia
credible evidence and thathegal deterrmations are correct. Therefore, the Commissioner’s

decision isAFFIRMED.

1 This Court considers any arguments not presented by the parties to be waae&renner v.
Local 514, United Bhd. of Carpenters & Joine@27 F.2d 1283, 1298 (3d Cir. 1991} is well
established that failure to raise an issue in the district court constitutes aavéinesargument.”).
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l. PROCEDURAL AND FACTUAL HISTORY
This Courtwrites exclusively for the parties, who are familiar with grecedural and factual
history of this case, and will set forth only those facts necessary to this<amatysis.

A. Procedural History

On December 820112, Paintiff filed an application forsupplemental security income
alleging disability due to hearing loggeginning onJune 15, 2011. (Administrative Record
[hereinafter Tr.]194.) HoweverPlaintiff was found disabled as of May 24, 2012d.)( He
appealed the May 24, 2012, onset disability dateveasideniedinitially on June 7, 2012and
again on reconsideration dmarch 19 2013. (Tr. 15.) Plaintiff then filed a written request far
hearingon August 29, 2013 (Id.) On February 3, 2015ALJ Merrill held a video hearingn
Newark, New Jersey an@laintiff appearedfrom Philadelphia, Pennsylvania (Tr. 29.)
Subsequently, on March 18, 2015, ALJ Merrill concluded that Plaintiff was not disabledoprior t
May 24, 2012, but became disabled under § 1614(a)(3)(A) of the Act on that date and has
continued to be disabled through the date of ALJ Merrill's decision. (F2315 This appeal
followed. (ECF No. 1).

B. Factual History

1. Personal and Employment History
Plaintiff wasthirty-sevenyears oldat the timeof his allegednset disability dateJune 15,
2011 (Tr. 41, 21112.) At the time of the administrative hearinBlaintiffs most recent

significant employmentvasloading and unloading trucks and palletizing sto@k.. 41, 212) In

2 This Court notes that there is a ndispositive discrepancy with the filing date cited by the ALJ
in her decision and édateindicaed in Plaintiff's application for supplemental security income.
(Tr. 15.)



that position,Plaintiff frequentlystood for eight hours of the work dand handled difted items
weighing50 poundsr more (Tr. 41, 212)
2. Medical History
Plaintiff's medical recordslemonstrat¢he following:on June 15, 2011, he was admitted
to the emergency department at Cooper University Hospital after being Byracsports utility
vehicle(Tr. 46, 257)since childhoodhehad a history of hearingnd visionimpairment(id.); he
lost his hearing aids in or around 20@8); and prior to May 24, 2012, all medi@taminations
at Cooper University Medical Centeavealed thaPlaintiff's right ear was normal(Se€eTr. 260,
280, 292)° OnFebruary 7, 2012, a visit to the CompleteCare Health Network reported “negative”
for hearing loss. (Tr. 339.Dn May 24, 2012during an audiological consultative examination
performed by Emil Liebman, M.Dtheexamination revealed “severe hearing loss bilaterally with
very poor discrimination[:]” 16% in the right ear and 0% in the I€ft. 351) OnMay 26 2012,
Plaintiff underwentan evaluation by Fraoky Merlin, M.D., who noted that Plaintiff “cannot hear
whispered voice” and was “remarkable for hearing loss[.]” (Tr. 347-48.)
3. Hearing Testimony
ALJ Merrill held a hearing on February 3, 20tbdetermine whether PHiff's onset date
should bemodified from May 24, 2012 to June 15, 2011. Plaintdétified to the following
relevant informatioft he has traumatic brain injury and daily headaches as a result of the motor

vehicle accident (Tr. 434); he takes medications to help with his symptoms (Tr. 44); prior to the

3 This Court notes that the Consultation Report dated June 21, r2@btisthat per Plaintiff's
mother, Plaintiff is deaf in the left ear, has hearing loss in the right ebpoan vision. (Tr. 284.)

4 This Court notes that all of Plaintiff's testimony will not be summarized asittiselevant to

the instantappeal. The only issue is whether Plaintiff's hearing loss occurred prior to May 24,
2012.



accident he used hearing aids in both ears (Tr.a483;result of the accident he hasldifficulty
with speeckand memory(Tr. 44-45); and after the accident his hearing worseided (

Vocational Expert Rocco Meda (“VE Meola”) also testifiedand reported thaa
hypothetical individual with limitations that are similar to Btéf’s could performthe following
three occupations:a microfilm mounter(approximately 150000 jobs available) a ticketer
(approximately 120,000 jobs available), and a weld inspectapproximately50,000 jobs
available) (Tr. 54-56)

. LEGAL STANDARD

In Social Security appeals, this Court has plenary review of the legal issiceid®cthe
Commissioner.Knepp v. Apfel204 F.3d 78, 83 (3d Cir. 2000). However, this Court’s review of
the ALJ’s factual findings is limited to determining whether there is substantianeado support
those conclusionsHartranft v. Apfel 181 F.3d 358, 360 (3d Cir. 1999).

Substantiaévidence “does not mean a large or considerable amount of evidence, but rather
such relevant evidence as a reasonable mind might accept as adequate to soppbrsian.”
Pierce v. Underwogd487 U.S. 552, 565 (1988) (internal citation and quotations omitted). Thus,
substantial evidence is “less than a preponderance of the evidence, but ‘more than a mere
scintilla.” Bailey v. Comm’r of Soc. Se@54 F. App’x 613, 616 (3d Cir. 2009) (quoting
Richardson v. Perale<l02 U.S. 389, 401 (1971)). Impantly, “[t]his standard is not met if the
Commissioner ‘ignores, or fails to resolve, a conflict created byteouailing evidence.”ld.
(quotingKent v. Schweike710 F.2d 110, 114 (3d Cir. 1983)). However, if the factual record is
adequately developetthe possibility of drawing two inconsistent conclusions from the evidence
does not prevent an administrative agency’s finding from being supported by sabstanti

evidence.” Daniels v. AstrueNo. 4:08cv-1676, 2009 WL 1011587, at *2 (M.D. Pa. Apr. 15,



2009) (quotingConsolo v. Fed. Mar. Comm’'883 U.S. 607, 620 (1966) (internal quotation marks
omitted). “The ALJ’s decision may not be set aside merely because [a reviewinjwould
have reached a different decisiorCruz v. Comm’r of Soc. Se@44 F. App’x 475, 479 (3d Cir.
2007) (citingHartranft, 181 F.3d at 360). “[W]here there is conflicting evidence, the ALJ must
explain which evidence he accepts and which he rejects, and the reasons for timaateia.”
Cruz 244 F. App’x at 479 (citinglargenrader v. Califano575 F.2d 434, 437 (3d Cir. 1978)).

A claimant’s eligibility forsocialsecuritybenefits is governed by 42 U.S.C. § 1382. An
individual will be considered disabled under the Act if the claimant is unable degenn any
substantial gainful activity by reason of any medicallytedminable physical or mental
impairment” lasting continuously for at least twelve months. 42 U.S.C. § 423(d)(1)(#9. T
impairment must be severe enough to render the individual “not only unable to do his previous
work but [unable], considering his agelucation, and work experience, [to] engage in any kind
of substantial gainful work which exists in the national economy.” 42 U.S.C. § 423(d)(2)(A). A
claimant must show that the “medical signs and findings” related to hier @ilment have been
“esteblished by medically acceptable clinical or laboratory diagnostic tgabsj which show the
existence of a medical impairment that results from anatomical, physiologicajohofmsyical
abnormalities which could reasonably be expected to produce the pain or other symipgeds al
....n 42 U.S.C. 8§ 423(d)(5)(A)To make a disability determination, the ALJ follows a fstep

sequential analysis. 20 C.F.R. 88 404.1520(a), 416.92@@plso Cruz244 F. App’x at 480.



1. DISCUSSION

As an initial matter, ALJ Merrillproperly applied the fivestep disability tesbefore
determiningthat Plaintiff was not disabledrior to May 24, 2012. The ALJ’s findings are
supported by substantial credible evidence and there is no basis for remamuisal teecause the
ALJ appropriately considered all of Plaintiff's medically-supported comigla (Tr. 1522.)

The gravamenf Plaintiff's appeal ighatat step threéhe Commissioner erred in finding
thattheestablished onset date of disability was May 24, 2012, and not the &daentiff’'s motor
vehicle accident, June 15, 201However, this argument is not supportedtoy record (ECF
No. 7.) Pursuant to Social Security Ruling (“SSR”)-33, “medical evidence is the primary
consideration in determining the disability onset dafetielosen v. Commof Soc. Sec384 F.
App’x 86, 91 (3d Cir. 2010xeealsoWelsh v. Cominof Soc. Se¢662 Fed. Apjx 105, 107 (3d
Cir. 2016) (finding that the ALJ properly considered Plaitgiffork history and medical evidence
in its entirety and concluded that they were inconsistent with Plasnilfieged onset date).

At step threeALJ Merrill found that prior to May 24, 2012, Plaintiff did not meet the
requirements o0 C.F.R. Part 404, Subpart P, Appendig'llisting”), 2.10, which addresses
hearing loss not treated with cochlear inmpédion (ECF No. 7 at 8.) In reaching this conclusion,
the ALJ considered the requiremefuds a claimant taneet Listing 2.10(B)Plaintiff must have
“[a] word recognition score of 40 percent or less in the better ear determined usingraigtthda
list of phonetically balanced monosyllabic words (see 2.00B2e).” 20 C.F.Ri(ParSubpart P,

Appendix 1 (“Listing”), 2.10.

® This Court notes that the only step at issue on appeal is step three. Thus, this@otimat
ALJ Merrill's conclusions in steps one, two, four, and five were supported by thel.reco
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ALJ Merrill evaluatedthe medial evidence presented, includingcords fromthe
emergency room, internal medicine consultative examination, and the audiolegicaltien and
analysis befor@roperlyconcluding thaprior to May 24, 2012no suchevidence in the record
showed thaPlaintiff hadany impairmentn his right ear.(Tr. 18-20,260 (“Ears: Normal”), 280
(same), 292 (“right ear, canal, TM normagffusion resolved”).)Instead the record shosthat
in May 2012, Plaintiff's hearing evaluation revealed “severe hearisitaerally with very poor
discrimination[:] 16% in the right ear and 0% in the Teft. (Tr. 351.)
Thus, Plaintiff's disagreement with the ALJ’s finding, without more, is insufficient toravd a
reversal.

This Court is required to give deference to the ALJ’s findings if it is suppored b
substantial evidence in the recof®keeScott v. Astrug297 F. App’x 126, 128 (3d Cir. 20083LJ
Merrill's determinationthat Plaintiff was not disabled under the Agirior to May 24, 2013s
supported byubstantial credible evidence in the record
V. CONCLUSION

Because this Court finds that AMerrill’'s factual findings were supported by substantial
credible evidence in the record ahdr legal conclusions were correct, the Commissioner’'s
decision isAFFIRMED.

s/ Susan D. Wigenton

SUSAN D. WIGENTON
UNITED STATESDISTRICT JUDGE

Orig: Clerk
CC: Parties



	UNITED STATES DISTRICT COURT

