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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

GEORGE R. LAUFENBERG,
Civil Action No. 17-1200 (MAH)
Plaintiff,

V.

NORTHEAST CARPENTERS PENSION
FUND, NORTHEAST CARPENTERS
ANNUITY FUND, NORTHEAST
CARPENTERS HEALTH FUND, OPINION
NORTHEAST CARPENTERS
APPRENTICE FUND, and the BOARD
OF TRUSTEES FOR THE NORTHEAST
CARPENTERS PENSION, ANNUITY,
HEALTH, AND APPRENTICE FUNDS,

Defendants

INTRODUCTION

This civil actionconcerns a dispute over Plaintiff George R. Laufenberg’s collection of
retirement benefitgluring his tenureas thePlan Administratorfor the Northeast Carpenters
Pension Fund, Northeast Carpenters Annuity Fund, Northeast Carpenters Health Fund, and
Northeast Carpenters Apprentice Fund (“Benefit Fund Defendants”). Followingimis&tion,
Plaintiff filed this action to recover certainsums that the Boards of Trustees (“Trustee
Defendants”) havallegedlywithheld from him based on their belief tliaintiff engaged in self
dealingsin violation of the Employee Retirement Income Security Act of 1974 (“ERISZ9
U.S.C. 8 1001let seq This matternow comesbefore the Court on Defendants Motion for
Judgment on the Pleadingsirsuant toFederal Rule ©oCivil Procedurel2(c) Specifically,

Defendants seek the dismissal of the Third Amended Complaint and the entryabfjpadginent
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in their favor on the First Counterclaim. For the reasons that folloidefendants’'motion is
grantedin part and denied in part.
Il. BACKGROUND

1. Plaintiff's Employment?*

The Benefit Fund Defendants are Ta&farley multiemployer employee benefit plans
within the meaning of thERISA. SeeThird Am. Compl § 3 D.E. 145 Answer to Third Am.
Compl. with Affirmative Defenses anrdim. Countercls. (“Answei Counterct), 1 14, D.E.
146. The Trustee Defendants aesponsible for the management and administratioeaoh
Fund’s assetsSeeAnswer& Counterct.  163. “The collective purpose of the Benefit Funds is
to provide retirement benefits and various fringe benefits to eligible employeedsose wehalf
employers contribute to the Benefit Funds, pursuant to collective bargaininghagieleetween
certain employers in the construction industry and the Northeast Carpentens’ Ufhird Am.
Comg. 1 14 see alsdAnswer & Countercs. T 14.

Plaintiff served as the Plan Administrafor the fundsrom 1984 until his termination in
December 2016 Third Am. Compl 11 5 Answer & Countercs. 5. In 1984, the Trustees of the
New Jersey Carpenters Benefit Furdbe predecessor to the Benefit Fund Defendants
“delegated to Plaintiff the responsibility for and authority over thetdaday administration of
the Benefit Funds.” Answer & Counterclsl®4. Following a merger effective January 1, 2016

between the New Jersey Carpenter Benefit Funds and the EBBtggeeCarpentefsunds, Plaintiff

1 The Court recites the material allegations in both parties’ pleadings thatrbiar issues before
the Court. In later assessing whether the Third Amended Complaint survivexiBets’ Rule
12(c) motion, this Court accepts all factual allegations therein as true andpifiga for
plausibility, ‘determine[s] whether, under any reasonable reading the aotngilea plaintiff may
be entitled to relief.”” In re Lipitor Antitrust Litig, 868 F.3d 231, 249 (3d Cir. 2017) (quoting
Bronowicz v. Alleghengnty, 804 F.3d 338, 344 (3d Cir. 2015)).
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assumedhe roleof Plan Administradr for the Benefit Fund DefendantSeed. § 165; Third Am.
Compl. T 9.

Plaintiff's employmentwasgoverned bysuccessive contracentered into in 1985, 1990,
1993, and 199®&ith the Trustees of the New Jersey Pension Fund. Third Am. Com@#n§®er
& Countercls  168. The 1998 contract titled “Employment and Deferred Compensation
Agreement” (“Employment Contract’tonfirmedPlaintiff's employment until December 2005,
at which time the agreemenbuld autonatically be renewed for additional fivgear termabsent
written notice? Answer & Countercls., Ex. AD.E. 1461 at 14, 20. The parties renewed the
Employment Contract in 20155eeThird Am. Compl. 1] 554. Following the merger, Plaintiff
became an employee of the Northeast Health Fund. Answer & Countercls. 176

The Employment Contract provided Plaintff amual salaryof $286,845.00 at the time
of his terminationa “Base Pensiondf approximately $10,000 per month along with additional
benefits pursuant to his participation in the benefit plaamsl aseparateretirement benefit
(“DeferredPension Supplemeitof approximately $14,000 per mont8eed., D.E. 1461 at14-
15; Third Am. Complf14-13, 53-58 Paragaph Threeof the Employment Contragirescribes

the parties’ rights and obligations pertaining tolibeeft funds:

2 Although Plaintiff did not attach any exhibits to the Third Amended Complaint, the Court
considers the Employment Contract; defense counsel's December 21, 2016, correspmandence
Plaintiff; and select benefitlgns—all of which are attached to Defendants’ Answén
adjudicating this motion. Because Plaintiff alleges that Defendants futlynguspended certain
benefits owed to him following his termination, these documents are “integrabiplicitty relied

upon” in the Third Amended Complaint and are properly before the Cloure. Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir. 199Mternal quotation marks and citations
omitted);see als&chmidt v. Skolag70 F.3d 241, 250 (3d Cir. 2014)Tfhe justification for the
integral documents exception is that it is not unfair to hold a plaintiff accourtaltlee contents

of documents [he or she] must have used in framing [the] complaint, nor should a plairil# be a
evade accountability for such documents simply by not attaching them to [thelpoatt).



In addition to his cash compensation, contributions shall continue to
be made by the Trustees on the Employee’s behalf to such employee
berefit funds . . . as are presently in effect together with any
increases in contribution amounts as may be mutually agreed upon
and/or as may be required to maintain the same level of benefits as
presently in effect or as may be required by other agreements
governing such contributions. The Employee shall be entitled to all
benefits provided by such employee benefit funds and there shall be
no reduction of any such benefits because of any benefit provided
for, or received under this Agreement except in the amount and
manner as specifically provided herein for the offset of such benefits
against the retirement benefits provided under this Agreetnent.

Answer & Countercls., Ex. A., D.E. 14bat15.

The New JerseyCarpenters Pension Plan, effective January 1, 26&# forth the
requirements to retire on a pensjaior to the merger SeeAnswer & Countercls., Ex. I., D.E.
1469 at 1920. Article Ill prescribed that a qliying employee “shall be eligible to et on a
[Base Pensionfommencing on the first day of the month following his last Hour of Service”
provided that:

(@) he files with the Trustees, on or before the first day of the
month of the first pension payment applied for, an
application for retirement on a form provided by the
Trustees;

(b) he submits to the Trustees proof satisfactory to the Trustees
of his date of birth and, if married, his Spouse’s date of birth
and their marriage; and

(c) he ceases all work in the Industry.

Id., D.E. 1469 at 19. Article Il further provided that “[a] Pensioner shall receive pension

payments monthly beginning on the first day of the month coinciding with or next follolagng t

3 To the extent that the plain language of any document cited herein contgtltietsparty’s
allegations, “the document controlsléffrey Rapaport M.D., P.A. v. Robin S. Weingast & Assocs.,
Inc., 859 F. Supp. 2d 706, 714 (D.N.J. 20E8e alsd?olanco v. Omnicell, Inc988 F. Supp. 2d
451, 457 n.6 (D.N.J. 2013).



date that he fully meets the requirements set forth in this Artid¢te.at 19. With respect tdhe
operation, administration, and interpretation of the plan, Article Xl grhtite Trustees the
authority “to designate an administrative manager for such purpadsesD.E. 146-9 at 54.

Following the merger, the Northeast Carpenterssi®aenPlan prescribes that “[a]
Participant mayRetire on a [Base Pension] on or after January 1, 2016 with respect to-his Pre
January 1, 2016 Accrued Benefit and any Post-January 1, 2016 Accrued Benefit ifithyealRar
has attained Normal Retirement AgeAnswer & Countercls., EX-2, D.E. 14610 at 19. It
further provides that “[n]Jo pension shall be granted unless a properly completezhiamplis
made in writing and received by the Trustedsl’, D.E. 146-10 at 43.

Plaintiff is alsoentitled to receive benefits from tiNortheast Carpenters Annuity Fund
(“Annuity Fund”).* SeeThird Am. Compl. 1 9-11 The Annuity Fundis adefined contribution
plan that provides retirement, deferred compensation, disability retirement,ramdaten of
employment benefits to participants and beneficiaries . . . .” Answer & Colsat§ 11
Employers are required to make contributions to the Annuity Fund on behalf of particigaots
are credited to the participaniisdividual accountand becomepayable upon retirementr the
occurrence of certaimiggering eventsSeeAnswer & Countercls., Ex-3, D.E. 14611 at40-42.
Employer ontributionsto the Annuity Fund are tied to the participant’'s incphmvever, both
the Annuity Plan and Section 401(a)(17) of the Internal Revenue Capethe annual
compensatio to be considered for contributions at $265,000 plus costiof adjustments See
id., D.E. 14611 at36-37 26 U.S.C. § 401(a)(17)A participant in the Annuity Plan is eligible for

benefits uponinter alia, certification that he or she has attained the age offfifeyand “ceased

4 Following the merger, the Board of Trustees for the Northeast Carp&nteriy Fund adopted
and amended the New Jersey Carpenters Annuity Plan as itsSeefinswer & Countercls., EX.
[-3, D.E. 146-11 at 33.



all work in the Industry.’Seeid., D.E. 14611 at 8. With respect to the employer contributions
attributed to a participant’s account, the Annuity Plan prescribeg#h&articipant is fully and
immediately 100% vested in the value of his or her Accouidt,”D.E. 146-11 at 42.

Paragraph 4 of thEmployment Contragjovernsthe Deferred PensidBupplement:

A. If the Employee continues in the employ of the Trustees until
the retirement age as herein defined, the Trustees shall provide the
Employee with a retirement benefit calculated and determined as
follows and subject to the following rules:

I. a monthly benefit, commencing on the first
day of the month following retirement, in an amount
equal to:

[1 4% of his average monthly compensation received
during the three consecutive years wipdoyment at

his highest compensation multiplied by his years
(and fraction thereof) of employment by the Trustees
since March 1, 1984, less the portion of his monthly
pension received from the NeJersey Carpenters
Pension Fund attributable to years of service under
the rules of such Pension Fund after March 1, 1984.

il. “Retirement Age” as used herein shall mean
the then current normal retirement age as provided in
the Pension Plan of the New Jersey Carpenters
Pension Fund.

ii. There shall be nacompulsory retirement
under this Agreement except as may be required by
applicable federal law.

B. If at any time during the term of Employee’s employment by
the Trustees, his employment is severed, regardless of cause of such
severance, the Employee nmelgct to receive the retirement benefit

as hereinabove provided, either as a monthly benefit or as a lump
sum payment. . . .

Id., D.E. 1461 at15-16. On March 17, 2005, the Trustee Defendants amended the Employment
Contractto allow Plaintiffs Deferred PensioBupplement “taccrueup to one hundred percent

(100%) of his annual salary at a rate of four percent (4%) per yebyD.E. 1461 at21.



2. Plaintiff's Allegations

Plaintiff alleges that, m December 20, 201®&efendants‘confronted thePlaintiff and
accused him of sellealing” Third Am. Compl 1 2-26. Specifically, Defendants questioned
Plaintiff about whether he had beaullectinghis Base Rnsion andeferred Pension Supplement
since October 2015d. 1 23. “Plaintiff respondithat as and because he was then $ixgy. . .
years old, he commenced collection of his pension, to which he believed he was entitlsd and
continued working.”ld. According to Plaintiff, the Benefit Funds’ accountadtressed whether
Plaintiff could collecthis pension at the September 2015 Board of Trustees meétingj.27.
Plaintiff avers that henly proceeded taollecthis pension upon receiving mesponsdrom the
Benefit Funds attorneyid. { 28. Plaintiff alsostatedthat “since 2001 he was in receipt of, on a
quarterly basis, cash in lieu of his annuity contribution for which taxes were pdid]"25.

Defendants demandd®laintiff refund the pension and annuggyments Id. 11 24, 26.
Plaintiff requested thatrustee Defendantset forth their proposed resolution of the dispute in
writing. Id. §30. The Trustee Defendants responded with an “ultimatum” on December 21, 2016:
Plaintiff was toretire on December 29, 2016 or be terminatietl  31. Accordingo Plaintiff,
acceptance othe ultimatum would have resulted ithe forfeiture of over $1,000,000n
compensatiorowed under the Employment Contradd. § 32. Plaintiff avers that he never
received an adequate explanation of the purportedaisaling and submits that “it is now clear
that a deliberate prjedgment had been reachedd. 1 4647. In Plaintiff's view, he “responded
without reservation [to thallegations] and with full clarity about the proper exercise of his rights
....0 1d. §47. Consequentllaintiff declined taetire. Id. § 33

On December 22, 2016he Trustee Defendants’ attorndiyected Plaintiff “to clear out

his office that night . . . and not returnld. 36 Since that date, Defendants have withheld



various forms of compensation owed to Plaintiff. Specificdllgfendants frozgpayment of
Plaintiff's Deferred Pension Supplemetdenied[him] access to his annuity @munt under the
New Jersey Carpenters’ Annuity Pfaanddenied him continuegayment of his salary and other
benefits owed under the Employment Contradd. 138-40;see alsad. 1 2-55, 57-59.

Plaintiff submits that hehas satisfied all administrative requirementsregeive his
retirement benefit$and such action has been confirmed in writing by the Funds[] attdfhéy.
1 56 see alsad. § 81. Notwithstanding his applications for benefits, Defendaaigignored the
relevant claims procedures “by admitting that [Plaintiff] was entitled to hisfilerand illegally
withholding same for which there is no provision under ERISA which allows the [Trustee
Defendants] to withhold the benefits.1d. § 78. In sum, Plaintiff asserts that the Trustee
Defendantsaccusations and denial of benefits were frauduteaticious, and illegal.ld. § 48,
58-59, 97, 121. Plaintiff calculates his losses to exceed $1,900M0P59.

3. Defendants’ Allegations

Defendants tell a very different storyhey submit thaPlaintiff admitted at the December
20, 2016 meeting that he “unilaterally concluded that he was entitled to beginicglleéstBase
Pension” upon turning sixtfive and “used his authority as Adnistrator to cause the [Benefit
Fund Defendants] to begin thiéstribution of his Base Pension in October 2015, without seeking
or obtaining the approval of the Board of Trustees.” Answer & Countercls.  23. Defendants

allege that that the distributiorf the Base Pension prior tBlaintiff's retirement violated the

5> Plaintiff has been receiving his BaBension since January 1, 201See idf 4.

®In a correspondence dated December 12, 2017, defense counsel confirmed that the Trustee
Defendants considered Plaintiff’'s request for a distribution from his Annuity &eowint at their
December 5, 2017, meeting; awdncludedthat “an administrative appeal with respect to
[Plaintiff's] request for a distribution from his Annuity account is not requiréceit. of Peter W.

Till, Esq., Ex. D, Feb. 16, 2018, D.E. 102-5.
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express terms of tigew Jersey Carpenters and Northeast Carpenters Pensien$tai. 11 4,
177-78 With respect to the Deferred Pension Supplement, Defendants avdrlthatiff also
admitted . . . that he unilaterally construed his Employment Agreements to entitle fima to
Deferred]Pension Supplement in tleenount of $14,729 per morfithand used his authority as
Administrator to cause the [Benefit Fund Defendants] to begin the distribution oetiseoR
Supplement on October 1, 2013d. 1 23 see alsad. 11 17980. Finally, Defendants allege that

Plaintiff also admitted . . . that for many years, he used his authority

as Administrator . . . to unilaterally irease his monthly pay by the

amount of contributions that should have beeade by the NJ

Penson Fundto the NJ Annuity Fund on his behalf under his

Employment Agreementglus an amount equal to the amount of

contributions thatvould not have been mad® the Annuity Fund

becaise of the cap imposed by Section 401(a)(17) of the Internal

Revenue Code.
Id. 23 see also id] 181-82.

By way of the “ultimatum” dated December 21, 2019, Defendants informed Pl#natiff
the aforementioned seffealing violated ERISA the terns and conditions set forth ithe
Employment Contract, and therms ofrelevantbenefitplars. See idf131, 177-82; Ex. B, D.E.
146-2. Defendants submit that “the Trustee Defendants had the togierminate Plaintiff's
employment with or without cause, at any time, and were required as fidsdiarterminate
Plaintiff's employment once Plaintiff admitted to the si#dfaling transactios . . . .” Id. § 32.

After terminating Plaintiff for cause, the Trustee Defendants approvetigtidution of
his Base Pension “butithout waiver offtheir] right to a sebff against Plaintiff’'s Base Pension
equal to the amount of Base Pension payts that Plaintiff impermissibly received from October
2015 to December 2016.1d. 1 4. Conversely“the Board of Trustees suspended the payment of

the [DeferredPension Supplement effective December 20, 2016, in light of Plaintiff’'s admissions

of selfdealing transactions . . . and pending further review of the enforceability of {fleyEnent



Agreements and the legality of the Pension Supplerasniiell as this Court’s approval of a set
off against the Pension Supplementd. I 38. With respect tthe annui accountthe Trustee
Defendantsuspendethedistributionof payments pending Plaintiff's repaymenthig excessive
payments pursuant to Section 206(d)(4) of ERIEA.T 39.

TheTrustee Defendantdsoretained dorensic accountant to further investigate Plaintiff's
suspeatd ®If-dealings Id. § 183. Following the investigationDefendants determined that
Plaintiff collected unauthorized automobile bonuses, holiday bonuses, and othgpecdit
bonuses extendedpensions and benefits coverage to unqualified persons;redached an
Apprentice Fundnaster cabinetmaker to construct two dining room tablekisohome without
Trustee approvalSee idf{ 185215.

Defendants also contest the validity o tBmployment Contract and Deferred Pension
Supplement.Sedd. 11 17076. DefendantsassertPlaintiff knowingly and intentionally failed to
disclose the existence of the 1998 Agreement” during the 2016 merger negotiaticaenbtbisy
New Jersey Carpenters Funds and the Empire State Carpentersldufids’6. Defendants thus
contend that

[tihe Northeast Health Fund Trustees failed to assume or agree to

the [Employment Contract] . . . nor did the Merger Agreement . . .

require the Northeast Pension Fund [to] assume and become bound

by the Pension Supplement provisions in the 1998 Agreement, as

amended by the 2005 Amendment.
Id. In regard to the Deferred Pension Supplement, Defendants siaittiff requested and
regularly received reports from the actuary for the New Jersey Pensiofit Bemne disclosing
the value of his Pension Supplement and the financial impact on his Pension Supplement of an

increase in his salary.Id. 1 170. According to Defendants, Plaintiff had an obligation to disclose

the financial terms of his employment to the Trustee Defendants whenever he edgqoest
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negotated an increase in salatyut consistently failed to do s@Gee idff 17174. Defendants
averthat “Plaintiff's concealment [of those details] caused the Trusteeskinowingly increase
the value of his [Deferred] Pension Supplement to what is nosxegssive, unreasonable, and
unenforceable amountlId. § 175.

4. Procedural History

Plaintiff instituted this civil actioron February 21, 2017SeeComplaint, D.E. 1. In an
Amended Complaint filed shortly thereafter, Plaingifieged eleven causes of actidid) breach
of fiduciary duties under Section 502 of ERISA, (2) breach of fiduciary duties underr5808
of ERISA, (3) failure of Defenddsto exhaust administrative remedies under ERISA, (4) fraud,
(5) equitable fraud, (6) negligent misrepresentation, (7) unjust enrichmente@8hlof contract,

(9) common law fraud, (10) conversion, and (11) breach of the implied covenant of goaddaith
fair dealing. SeeAm. Compl., April 4, 2017, D.E. 57. In addition to the Benefit Fund and Trustee
Defendants, Plaintiff alsbrought claims againshe Northeast Regional Council of Carpenters
and various union officials (“Counddefendanty.

The Council Defendant®ioved to dismiss the complaint for failure to state a claim upon
which relief may be grantedSeeCouncil Defs.” Mot. to Dismiss,Apr. 17, 2017D.E. 64. The
Honorable Madeline Cox Arleo, U.S.D.J., granted the Cboefendants’'motionon November
8, 2017, and dismissed the Amended Complai@der, D.E. 95. The Court foutisat “each of
Plaintiff's state law causes of action is based on the transactions ansl! @veerlying Plaintiff’s
ERISA claims and each inales a request for relief in the form of ERISA plan benefiid. at 2.

The Court thusheld that “Plaintiff's state law claims, Counts Four through Eleven, aesnpted

” While the Council Defendants’ motion was pending, Plaintiff and the Council Defendants
stipulated to the dismissal without prejudice of those claims. Stip. of Digniega. 8, 2017,
D.E. 87.
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by ERISA.]” Id. With respect to the ERISA clainped as Counts One and Two, tbeurt held
that “Plaintiff has failed to exhaust his administrative remedies or allege the foititiing so. .
. 1d. Finally, the Court held that Count Three, whitleged that Defendantsiled to exhaust
certain remedieg]id notstate a claim upon which relief may be grantéd.at 23, n.4. Judge
Arleo thusdismissed the Amended Complaaridordered that “Plaintiff may rplead his two
ERISA claims after exhausting administrative remedies or alleging the futilitgio§ g and
may proceed only against the plans at issue and the administrators in tbieircgpacities.”ld.
at 34. The Clerk’s Office administratively terminated this action on November 20, 2017.

On February 16, 2018, Plaintifeopened the matter bifling a Second Amended
Complaint along with a “Motion for Expedited ReliefSeeviotion to Expedite, D.E. 102; Second
Am. Compl., D.E. 103. In an accompanying certification, Plaintiff’'s couattestedinter alia,
that Plaintiff had followed the admstrative procedures required to obtain his beneSseCert.
of Peter W. Til] Esq, 11 813, Feb. 16, 2018D.E. 1021. Defendants answered the Second
Amended Complaint andssertedwo counterclaims against Plaintiff. Answer to Second Am.
Compl. wih Affirmative Defenses andm. Countercls Mar. 14, 2018, D.E. 105Defendants
thereaftefiled amotion for judgment on the pleadings pursuant to Rule 1&egMot. forJ.on
the Pleadings, June 13, 2018, D.E. 1P2aintiff opposed the motion and filedcrossmotion to
amend the complaimunc pro tunc SeePl.’s CrossMot. to Amend, July 27, 2018, D.E. 120n
October 2, 2018, this Court denied both parties’ motisitisout prejudicé® Order, D.E. 125.
Specifically, this Courbrderedthat Plaintiff mayfile a renewed motion to amend the complaint

and that Defendantgservedhe right to refile theiRule 12(c)motion ata later date Id.

8 OnJune 22, 2018, the parties consented to the Undersigned’s jurisdiction for all prgseedin
SeeConsent to Jurisdiction by U.S. Mag. Judge, D.E. 114.
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Plaintiff timely filed a motionto ameml, which this Court granted on February 15, 2019.
SeeOrder, D.E. 141. The Third Amended Complatn which is the operative pleading in this
action, includes two new claims in addition to the eleven causes of action thahesubject of
the November 8, 2017, Ordér. SeeThird Am. Compl., March 18, 2019, D.E. 145. Count Four
alleges that Defendants “illegally and wrongfully terminated the Plasmh#alth coverage when
they severed his employmeéntld. 89. Count Thirteen, titled Fraudulent Concealment, alleges
that Defendants intentionally destroyedievant evidenceSee id{{ 6667, 14247. Defendants
filed an answemlong with two counterclaimsin the First Counterclaim, Defendants seek to
recoup the losses allegedly causedPgintiff's selfdealings. Answer & Countercls. | 217.
Defendantshave nowrenewedtheir motionfor judgment on the pleadings. Mot. fdron the
Pleadings, May 13, 2019, D.E. 150.

[I. ANALYSIS

“Federal Rule of Civil Procedure 12(c) permits a party to dismissita[a]iter the
pleadings are closed . . . but early enough not to delay trial /& Lipitor Antitrust Litig, 336 F.
Supp. 3d 395, 406 (D.N.J. 2018) (alterations in original) (quoting Fed. R. Civ. P. 12(c)).
“Judgment on the pleadings under Rule 12(c) will not be granted ‘unless the mowalyt cle
establishes that no material issue of fact remains to be rdswidethat he is entitled to judgment
as a matter of law.”Lake v. Aetna Life Ins. G4 F. Supp. 3d 331, 334 (D.N.J. 2014) (quoting

Kruzits v. Okuma Mach. Tool, Inel0 F.3d 52, 54 (3d Cir. 1994)).

° Defendants did not oppose Plaintiff's repleading of the common law claims thatleesned
preempted by ERISA in the November 8, 2017, OrdaeDefs.” Proposed Order on Pl.’s Mot.

to Amend, D.E. 1271. Nor did they assert that Plaintiff failed to exhaust his administrative
remedies in connection with his ERISA claims.

13



Defendants request this Court dismiss the Third Amended Complaint for tailstate a
claim upon which relief may be granted and enter partial judgment in their favor orrghe Fi
Counterclaim.SeeProposed Order, D.E. 1580 “A motion for judgment on the pleadings based
on the defense that the plaihhas failed to state a claim is analyzed under the same standards
that apply to a Rule 12(b)(6) motionZimmerman v. CorbetB873 F.3d 414, 417 (3d Cir. 2017)
(quotingRevell v. Port Auth. of NY, N398 F.3d 128, 134 (3d Cir. 2010)Jhatanalysisnvolves
three steps

First, [the Court] will note the elements of a claim; second, [the

Court] will identify allegations that are conclusory and therefore not

assumed to be true, and; third, accepting the factual allegations as

true, [the Court] will vew them and reasonable inferences drawn

from them in the light most favorable to [the rmiovant] to decide

whether they plausibly give rise to an entitlement to relief.

Pleadings that establish only a mere possibility of misconduct do not

show entitlement to relief.
Sweda v. Univ. of Pa923 F.3d 320, 326 (3d Cir. 2019) (internal quotation marks and citations
omitted). At the final step, the Court “must narrowly confine its inquiry to thgatltens of the
pleadings and their exhibits, matters obfptirecord, and undisputedly authentic documents that
form the basis of the claims.EP Henry Corp. v. Cambridge Pavers, In883 F. Supp. 3d 343,
348 (D.N.J. 2019)Critically, the Cours “job is notto dismiss claims that [it] thirfk] will fail in
the end,” but only to decide whether Plaintiff has pled “enough fact[s] to raisasanable
expectation that discovery will reveal evidence of’ each eleméltited States ex rel. Bookwalter
v. UPMC 938 F.3d 397, 405 (3d Cir. 201@hird alteration in originalYquotingBell Atl. Corp.
v. Twombly 550 U.S. 544, 556 (20073ee alsAshcroft v. Igbgl556 U.S. 662, 678-80 (2009).

Defendants’ requedor judgment on the First Counterclaisian “offensive Rule 12(c)

motion” which “resenbles a plaintiff's motion for summary judgment in advance of discovery.”

Churchill Downs, Inc. v. NLEntrmt, LLC, No. 143342, 2015 WL 5854134, at *9 (D.N.J. Oct.
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5, 2015) (internal quotation marks omitted). “The premise of such a motion ikdlaiswer has
admitted or failed to deny the essential facts, and that the plaintiff is entitled togntigs a
matter of law.” Id. Stated differently;a plaintiff may not secure a judgment on the pleadings
when the answer raises issues of fact thptoved, would defeat recovery.” 5C Wright & Miller,
Federal Practice & Procedures 1368 (3d ed. 2008).

The Third Amended Complaint and First CounterclamplicateERISA, which serves as
the backdrop fothe Court’s analysis.SeeRenfro v. Unisys Corp671 F.3d 314, 321 (3d Cir.
2011) “ERISA was enacted to promote the interests of employees and their beneficiaries i
employee benefit plans, and to protect contractually defined benéiitsstone Tire & Rubber
Co. v. Bruch 489 U.S. 101113 (1989)(internalquotationmarks and citations omitted)f an
employerchooses tamaintain aretirementbenefit plan, “ERISA . . . seek[s] to ensure that
employees will not be left emptyanded once employers have guaranteed them certain benefits.”
Lockheed Corp. v. Spink]l7 U.S. 882, 887 (1996).

Becauseéhe offering of such plans is voluntafRISA represents acareful balancing
between ensuring fair and prompt enforcement of rights under a plan and the emoentaigje
the creation of such plaris. Conkright v. Frommert559 U.S. 506517 (2010)(quotingAetna
Health Inc. v. Davila542 U.S. 200, 215 (2004)“ERISA ‘induc[es] employers to offer benefits
by assuring a predictable set of liabilities, under uniform standards of prooaduct and a
uniform regime of ultimate remedial ders and awards when a violation has occuiretd.
(alterations in original) (quotingush Prudential HMO, Inc. v. MoraB36 U.S. 355, 379 (200R)

To ensure those predictable outconf&RISA possesses ‘extraordinary gmptive power”
Menkes v. Ridential Ins. Co. of Am762 F.3d 285, 293 (3d Cir. 2014) (quotiMetro. Life Ins.

Co. v. Taylor481 U.S. 58, 65 (1987)). In addition to including an express preemption provision

15



regarding any state law that “relate[s] to”BRISA plansee29 U.S.C. § 1144(a), Congress also
“intended for the causes of action available under ERISA § 502 to be the exclusive f@hicl
actions by ERISA plan participants asserting improper plan administfatiemkes 762 F.3d at
294,

In choosing to regulate certain retirement benefits plans, Congressrajsoasized
ERISA’s protective functionSee29 U.S.C. § 1001(a) (declaring that ERISA reflects Congress’s
desire “that disclosurbe made and safeguards be provided with respetttet@stablishment,
operation, and administration of such plans”). “ERISA defines the circunestamcler which a
person or entity is a fiduciary, sets forth the duties of these fidesjaund provides various causes
of action designed to promote the @ckement of these dutiesEdmonson v. Lincoln Nat'l Life
Ins. Co, 725 F.3d 406, 413 (3d Cir. 2013). “Section 404 requires fiduciaries to discharge their
duties ‘solely in the interest of the participants and beneficiaries th tive care, skill, prdence,
and diligence under the circumstances then prevailing that a prudent man actiikg cepdicity’
would use.”Nat'| Sec. Sys., Inc. v. 1gl@00 F.3d 65, 882 (3d Cir. 2012Jalterations in original)
(quoting 29 U.S.C. § 1104(a)(1)ySupplementing that foundational obligation is § 406, which
prohibits plan fiduciaries from entering into certain transactiorid.”at 82. ERISA imposes
personal liability on fiduciaries whose breach of their duties or engagement in t@ohibi
transactions results in losses to the pl&re29 U.S.C. § 1109. “[A] recovery under Section 409
for damages for breach of fiduciary duty does not go to any individual plan partigpant
beneficiary, but inures to the benefit of the plan as a whacMahon v. McDowell794 F.2d
100, 109 (3d Cir. 1986) (citinglass. Mut. Life Ins. Co. v. Russellr3 U.S. 134, 140-41 (1985)).

Not everyagreement providingetirementbenefitsfalls within the purview of ERISA,

however. See 29 U.S.C. § 1002(1),(2) (defining “employee welfare bemddin” and “employee
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pension benefit plan” as “any plan, fund, or program which was heretofore or is hereafter
established or maintained by an employer or by an employee organizatignbathly for the
purpose of providingpealthanddeath benefitsr retirement incomg see also Shaver v. Siemens
Corp., 670 F.3d 462, 475 (3d Cir. 2012) (noting that hallmarks of an ERISA plan include intended
benefits, a class of beneficiaries, a source of financing, and procedures idngebenefits)
“One of the buchstones of a plan that is governed by ERISA is the ‘establishment and maintenance
of a separate and ongoing administrative scheme,’” which the plan administugtosenup in
order to determine eligibility for benefitsMenkes 762 F.3dat 290 (quotng Shavey 670 F.3d at
476). “[A]ln ERISA administrative scheme may arise where the employer, to determine the
employee’s eligibility for and level of benefits, must analyze each ampls particular
circumstances in light of the appropriate criterigfiaver, 670 F.3d at 477 (internal quotation
marks and citation omitted)

Factors relevant to determining whether an employer's undertakings

have created an ERISA plan also include whether the undertaking

requires managerial discretion, that is, whether uhdertaking

could not be fulfilled without ongoing, particularized,

administrative, analysis of each case and whether a reasonable

employee would perceive an ongoing commitment by the employer

to provide some employee benefits. On the other hand, simple o

mechanical determinations do not necessarily require the

establishment of such an administrative scheme
Id. (internal quotation marks and citations omitted) (brackets removed).

With these principles in mind, e¢hfirstissuethis Court must resolve is whether payment

of the Deferred Pension Supplemennstitutes an ERISA plan. Defendants argue thaSERI
does not govern the Deferred Pension Supplement because the arrangement invotees “a f

formula” and “no discretionary decisions by the employer as to whether yheeptis owed.”

Defs.’ Br. at 51 D.E. 1501. In Defendants’ view, “[t{jhose circumstances do not give rise to a
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continuing or ongoing administrative scheme sucts agcessary for the existence of an ERISA
plan.” Id. Plaintiff disagrees. Pl.’s Bat15, 19, 21, D.E. 154. Although Plaintiff does not offer
any support, he submits “thesarely is an administrative scheme which existd."at 21.

The Court concludes that the Deferred Pension Supplement does not fall within the purview
of ERISA because thgpayment of the amounts dueogs not involvethe establishment and
maintenance ad separate and ongoing administrative scheme. Plaintiff's entitlement to tee fund
does not involve any discretionary determination. Rather, the preconditions for #reeDef
Pension Supplemeimire the attainment of the retirement age and separationenaployment
SeeAnswer & Countercls., Ex. A, D.E. 14bat 1516. In that regard, it is immaterial whether
Plaintiff voluntarily retires, or Defendants terminate him with or without cau®asce the
payments are triggered, they are doled out mechanically each month in an arteramndd by
a onetime computation. Id. at 16. Article Four also permits Plaintiffto elect to receive the
Deferred Pension Supplement as a-time lump sum payment in the case that his employment is
severed.See id.

In short, there is0 “plan” to administer because there is nothing discretionary about the
Plaintiff's eligibility for, andthetiming, form,andamount of the Deferred Pension Supplement
See Fort Hifax Packing Co. v. Coynd82 U.S. 1, 12 (1987) (holding that severance payment is
not an ERISA plan because “[t]o do little more than write a check hardly coestibe operation
of a benefit plan”)Girardot v. TheChemours C9.731 F. App’x 108, 111 (3@ir. 2018) (“‘ERISA
plans ‘involve administrative activity potentially subject to abuse,’ refig¢he statute’s purpose
to protect the administrative integrity of benefit plans.” (quokogt Halifax, 482 U.S. at 16§)
Shaver 670 F.3d a#77 (positingthat “simple or mechanical determinations do not necessarily

require the establishment of [] an administrative scheme” (internal quotatrés amaitted).
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Against that backdrop, the Court now turns to thederatralinquiries at hand: (1) whether
the Third Amended Complaint contains sufficient factual allegations, acceptedeasatistate a
claim to relief that is plausible on its face; and (2) whether Defendants aredewotjlelgment as
a matter of law on the First Counterclaim.
1. Dismissal of the Third Amended Complaint

a. Count One: Breach of Fiduciary Duties Under Sections 502(a)(1)(B) and
502(a)(3) of ERISA

Court One purports tetatebreach of fiduciary duty claims under Sections 502(a)(1)(B)
and 502(a)(3).SeeThird Am. Compl. 1 693. As presently pled, Count One fails to state a
claim for relief.

Section502(a)(1)(B) authorizea plan participanor beneficiay to bring suit to recover
benefits due to himinder the terms of his plat@ enforce his rightander the terms of the plaor,
to clarify his rights to future benefitsder the terms of the pldn29 U.S.C. § 1132(a)(1)(B). As
the statute’splain language suggests, the crux of a claim under Section 502(a)(1)(B) isrtlse pla
terms. SeeHeimeshoff v. Hartford Life &ccident Ins. Co, 571 U.S. 99, 1089 (2013). The
plaintiff must demonstrate that he or she hagmforceable right to benefitsbenefits that are
actually “due” under the plarand that the administrator or responsible party denied those
benefits. See Fleisher v. Standard Ins. C679 F.3d 116, 120 (3d Cir. 2012Relief may take
the form of accruedenefits due, a declaratory judgment on entitlement to benefits, or an
injunction against a plan administrator’s improper refusal to pay benefikt Life Ins. Co. v.
Dedeaux481 U.S. 41, 53 (1987).

It is well-recognized that “[Section] 502(a)(B)(does not create a private cause of action
for breach of fiduciary duty.Atl. Plastic & Hand Surgery, PA v. Anthem Blue Cross Life and

Health Ins. Ca. No. 174599, 2018 WL 5630030, at *8 (D.N.J. Oct. 31, 2018) (alteration in
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original) (quotingMichaelsv. BreedloveNo. 034981, 2@4 WL 2809996, at *2 (3d Cir. Dec. 8,
2004));accordHaberern v. Kaupp Vascular Surgeons Ltd. DefiBedefitPension Plan24 F.3d
1491, 1501 (3d Cir. 1994); (reaffirming prior holding that “plaintiffs [cannot] proceed under
sedion 502(a)(1)(B) in a suit to recover damages for a breach of fiduciary du@yi)the other
hand, “Section 502(a)(3) authorizes equitable relief directly to a participantnefidiary to
redress any act or practice which violates any provision of ERI®luding a breach of the
statutorily created fiduciary duty of an administratdddcheiser v. Liberty Mut. Ins. GdNo. 17
6096, 2018 WL 1446409, at *5 (D.N.J. Mar. 23, 2018) (ciBnder v. Cent. Pa. Teamsters Health
& Welfare Fund 12 F.3d 12921298 (3d Cir. 1993)). That is so because Section 502(a)(3) is a
“catchall” provision, “offering appropriate equitable relief for injuregaised by violations that §
502 does not elsewhere adequately remearity Corp. v. Howe516 U.S. 489, 512 (1996

But where the claim for “appropriate equitable relief” pursuant to Section 502{8)(3)
duplicative ofaclaim for benefitslueunder Section 502(a)(1)(B3pme courts hawdismisedthe
Section 502(a)(3) claimat this stage of the litigatioasredundant See e.g, Plastic Surgery
Center, P.A. v. Cigna Health and Life Ins. (do. 172055, 2018 WL 2441768, at *14 (D.N.J.
May 31, 2018) (dismissing Section 502(a)(3) claim as “wholly duplicative” of claliegiab
wrongful denial of benefits “in that it is based on the same conduct and seekstiedirwise
available under [Section] 502(a)(1)(B)x re Aetna UCR Litig.No. 073541, 2015 WL 3970168,
at *16 (D.N.J. June 30, 2015) (holding that “plaintiffs cannot avoid dismissal [of their Section
502(a)(3) claim] merely by labelling their claim for unpaid benefitsoas for prospective,
equitable relief” and that plaintiffs “fail[ed] to adequately distinguish thkirm under Section
502(a)(3) from their claim for benefits under Section 502(a)(1)(Bj.)Varity Corp, 516 U.S. at

515 (noting that “where Congress elsewhere provided adequate relief foefeibeyis inury,
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there will likely be no need for further equitable relief, in which case suigh neirmally would
not be ‘appropriate™).

Other courts have disagree8eeUniv. Spine Ctr. v. Horizon Blue Cross Blue Shield of
N.J, No. 169253, 2017 WL 3610486, at *4 (D.N.J. Aug. 22, 20@&clining to dismiss breach
of fiduciary duty claim on Rule 12(b)(&)otionbecause “the Court cannot state with certainty the
precise nature of [the plaintiff's injuries] or the appropriateness of atigydar remedy, and tis
cannot determine whether its claim under Section 502(a)(3) is coterminouissvakaim under
Section 502(a)(1)(B)*)Shah v. AetnaNo. 12195, 2017 WL 2918943, at *2 (D.N.J. July 6, 2017)
(collecting cases). In their view, dismissal at the metdismiss stage is prematurecause a
factual record should be developed to determine whether the claims are indeedikipinchto
avoid requiring a plaintiff to choose among alternative legal theories.

Here, Count One seeks to enforce Plaintiff's right to benefits under the AnRiaty
Plaintiff alleges that has entitled to his benefits by virtue of having reached the requisite
retirement age andlaving submittec request for a lump sum distribution. Third Am. Com%l.

4, 11. He submits that Defendants “continue[] to wrongfully withhold payment and otherwise
deny [him] access to those annuity account funds and there is no indication that sayl annuit
account payments will be resumed any time now therfuture.”Id. § 39. Plaintiff thugontends
thatDefendants’ withholding dfiis benefits under the Annuif@lan“is a direct violation of [their]
fiduciary duties . . pursuant to Sections 502(a)(1)(B) and 502(a)(8).Y 73. By way of remedy,

Plaintiff demands “immediate restoration of payments of the benefits to which héatlisdén
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“[rleimbursement of previously withheld benefitgittorneys’ fees, costandinterest and“such
other relief as the Court deems just and propkt.” Wherefore Clause, Count Ote.

In this Court’s view, Count Onis nothing more than a gardeariety, denial-ofbenefits
claimthat has been improperly pled as a breach of fiduciary duty claeeAtl. Plastic & Hand
Surgery, PA2018 WL 5630030, at *9To the extent that Plaintiff predicates his requested relief
on both Section 502(a)(1)(B) and Section 502(a)@) inadequacy of the pleading renders
dismissal ofthe Section 5B@)(3) claim appropriateunder these circumstancesThe Third
Amended Complaint doe®t identify the fiduciary duties that Defendaratbegedly breachedr
any other malfeasancan connection withhis Annuity Fund benefits In short, there is no
misconduct allegedhat could ke remedied by “appropriatequitable relieéf under Section
502(a)(3). See Plastic Surgery Ctr., P,R018 WL 2441768 at *14 (dismissing Section 502(a)(3)
claim and expressing “no view on whether a plaintiff is barred, under any cienoest from
simultaneously pursuing claims under § 502(a)(1)(B) and § 502(a)(3)” because Section 502(a)(3)
claim at issue “is premised on allegations for which other sections of Eitt&#de an adequate
remedy”). The Court agrees witibefendantghat Plaintiff's claim forrestoration ohis benefits
“is more properly brought under [Section] 502(a)(1)(B).” Defs.’ Br. at 27.

Turning tothe remainingallegations, te Court findsthemto be insufficient under the
pleading standards set forth Twwomblyand Igbal. Plaintiff has not pled any nesonclusory
allegations establishing his right to benefits under the Annuity Fund. Nor haplamedhow
Defendants wrongfully denied thopayments.Without referencing the terms of the benefit plan

or explaininghow Defendantsactionswerewrong, Plaintiff's claim fails to raiskisright to relief

10 Plaintiff has withdrawn his claims for compensatory and punitive damagés S@iReply at
2-3, D.E. 165.
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above a speculative leveSeeTwombly 550 U.S. at 55%Atl. Plastic & Hand Surgery, PA2018

WL 5630030, at *7 (dismissing deniaf-benefits clainbased on the plaintiff'&ilure to identify

any specific plan provision entitling plaintiff to bensfjtPiscopo v. Public Serv. Elec & Gas Co.

No. 13552, 2015 WL 3938925, at *5 (D.N.J. June 25, 2015) (dismissing ERISA claim because
the plaintiff had “not pointed to any provision of a [] benefit plan suggesting he iseértttl
pension or retirement contributions nor has he alleged any facts about the giffaadh"550 F.

App’x 106 (3d Cir. 2016).

Accordingly, bie Court will dismis€ount One without prejudice to thikng a motion for
leave to amend the complaint to remedy the aforementioned deficieBeeRhillips v. Cnty. of
Alleghery, 515 F.3d 224, 236 (3d Cir. 2008)jlls v. Ethicon, Inc.-- F. Supp. 3d--, 2019 WL
4053880, at *16 (D.N.J. Aug. 27, 2019). Specifically, Plaintiff may move for leastate a
Section 502(a)(1)(B) claim predicated on the denial of benefits amddr the AnnuityPlan
andor a Section 502(a)(3) claim predicatedtloa breach of a specified fiduciasyty.

b. Count Two: Breach of Fiduciary Duties under Section 503

Count Twoalleges that Defendants breachetspecifiedfiduciary duties by failing to
establish or follow a reasonable claims procedure pursuant to Section 503af &Rl 29 C.F.R.

§ 2560.503L. Third Am. Compl. 11 7~82. Plaintiff submits that “Defendants ignored the
procedures by admitting that the pi@lif was entitled to his benefits and illegally withholding
same ... .”ld. 1 78. He avers that Defendants failed to comply with the notification regulations
and did not provide him an opportunity to appeal Defendants’ seizure and withholding of his
benefits. Id. { 79. Plaintiff demands “immediate restoration of payments of the benefits to which

he is entitled”; “[rleimbursement of previously withheld benefits”; attgshdees, costs, and
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interest; andsuch other relief as the Court deems pusdl proper.”ld., Wherefore Clause, Count
Two.

Section 503 prescribes that, in accordance i regulations promulgated by the

Secretaryf Labor, all employee benefit plans shall:
(1) provide adequate notice in writing to any participant or
beneficiay whose claim for benefits under the plan has been denied,
setting forth the specific reasons for such denial, written in a manner
calculated to be understood by the participant, and
(2) afford a reasonable opportunity to any participant whose claim
for benefits has been denied for a full and fair review by the
appropriate named fiduciary of the decision denying the claim.
29 U.S.C. 8§ 1133. The corresponding regulagtaborates on what constitutes “reasonable
procedures governing the filing of benefit claims, notification of benefit matations, and
appeal of adverse benefit determinatidn29 C.F.R. 8§ 2560.503-1(b). flirther prescribes that
in the case of the failure of a plan to establish or follow claims
procedures consistent with the requirements of this section, a
claimant shall be deemed to have exhausted the administrative
remedies available under the plan and shall be entitled to pursue any
available remedies under section 502(a) of the Act on the basis that
the plan has failed to prowada reasonable claims procedure that
would yield a decision on the merits of the claim.
Id. 8 2560.503L(1)(1).

The Court will dismiss Count Two because Section 503 and 29 C.F.R. 256D &®8 ot
providefor a private cause of actiorfhah 2017 WL 2918943, at *3lt is well-settled thatthe
remedy for a violation of § 503 is to remand to the plan administrator so the claetsuthe
benefit of a full and fair review.'Syed v. Hercules In214 F.3d 155, 162 (3d Cir. 200@kcord
Miller v. Am. Airlines, InG.632 F.3d 837, 856 (3d Cir. 201TRather than serve as a basis for an

independent cause of action, noncompliance with these disclosure obligations is probative of

whether a denial of benefits wabitrary or capricious.Bloomfield Surgical Ctr. v. Cigna Health
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& Life Ins. Co, No. 168645, 2017 WL 2304642, at *3 (D.N.J. May 25, 2013¢e also
Ashenbaugh v. Crucible Inc., 1975 Salaried Ret. F8&d F.2d 1516, 1532 (3d Cir. 1988) (noting
“the general principle that an employer’s or plan’s failure to comply withSARd procedural
requirements does not entitle a claimant to a substantive remedy”). Dismissalejithiger is
appropriate because Count Two is legally inadequate and cannot bdieckrbg repleading
different facts SeeUnited States ex rel. Schumann v. AstraZeneca Pharm.169.F.3d 837,
849 (3d Cir. 2014).
c. Count Three: Exhaustion of Administrative Remedies

In Count Three, Plaintiff avers that Defendants wrongfully withheld his berms#gite
being bonded as fiduciaries pursuant to SectiongflI2RISA.  Third Am. Compl. 71B4-87.
Plaintiff submits that he and Defendants “were covered by a fiduciarytyabgiurance policy or
policies.” Id. § 86. In Plaintiff's view, “Defendants have an absolute obligation to pay Plaintiff's
benefits and then bring a claim under the insuranteyp’ Id. 187.

The Court will dismiss this claim with prejudicBection 412 generally requires fiduciaries
to be bonded in order to protect plans from risk of loss due to fraud or dishoSes@ U.S.C.
§ 1112. That Sectiordoes not require-or even addressthe processing dienefits Plaintiff has
provided no authority to support the supposition that Defendants, or plan administrators or
fiduciaries in general, are obligated to pay disputed benefits within the purviseeidn 412 and
then ek recourse from the surety or insuretaving failed to articulate a cognizable cause of
action, dismissal with prejudice is warrantegeeSchumann769 F.3dat 849.

d. Count Four: Failure to Maintain and Honor Medical Coverages
Plaintiff nextassertshat Defendants wrongfully terminated his heakgmefits Third Am.

Compl 1T 8994. Plaintiff alleges that he “was a duly certified member” of the Northeast
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Carpenters Union, and therefore, is “entitled to retiree medical benefita#able to allunion
members.”Id. 1 8990. According to Plaintiff, “the terms and conditions of Union membership
provided for the full complement of medical coverage to the Plaintidf.§] 91. Plaintiff submits
that Defendants’ denial of benefits has caused him “to separately incur atlaimexipenses
resulting in substantial economic decline which would have been otherwise protectethende
terms and conditions of Union membershijpd: § 93.

Defendants note that “the Fourth Count does not assert a stdiatis for the claim” and
construe it as Section 502(a)(1)(B) claim. Defs.’ Br. at 30. In turn, Defendants pothtabut
Plaintiff has failed to identify any specific terrwhether in an applicable collective bargaining
agreement or the Northeast Carpenters Health-Piaat supports his claim for lifetime health
benefits.ld. at 31. To the contrary, Defendants strédssEmployment Contradimits Plaintiff's
entitlement to health benefits undke applicable health plan to “the term of thisrAgment and
any extension thereof.”ld. at 32 (quoting Answer & Countercls., Ex. A, D.E. 14at 9.
Defendants thus submit that Count Four must be dismissed for failure to starte. a cla

The Court agrees but witlismissCount Foumwithout prejudiceto the filingof a motion
for leave to amentb idenify the contractual basis fétlaintiff’'s claim tolifetime health benefits.
SeeM&G Polymers USA, LLC v. Tackef74 U.S. 427, 135 S. Ct. 92836-37 (2013)stating
that collective bargaining agreements may expressly provide for lifetineditsdvut holding that
“when a contract is silent as to the duration of retiree benefits, a court najenthat the parties
intended those benefits to vest for lifg1ooven v. Exxon Mobil Corp465 F.3d 566, 574 (3d Cir.
2006) (“ERISA requires that any contractually accrued rights be discentbigtie written terms

of the formal ERISA plan documents themselves.” (internal quotation marks opnitted)
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e. Counts Five through Twelve: State Law Causes of Action

Counts Five through Twelve of the Third Amended Complliege various contract and

tort claimsunder New Jersey lawTo the extent that these claims are predicated on the parties’

rights and obligations under the bengdians,the claimsare preempted by ERISA. With respect

to theclaimsrelated tahe Employment Contract’s provision of a salary and the Deferred Pension

Supplement, the Cowill grant in part and deny in part the motion to dismiss those claims.
i. ERISA Preemption

ERISA preempts state law, whether statutmrgrisingfrom common law, that “relate[s]
to any employee benefit plan29 U.S.C. § 1144(apee also Nat'l Sec. Sys., In€00 F.3d at 83
(noting that state common laslaims are subject to ERISA preemptiofijA] state law ‘relate[s]
to’ a benefit plan. .if it has a connection with or reference to such a pl&lét Life Ins. Co, 481
U.S. at 47 (internal quotation marks and citations omitted) state law claim is expressly
preempted by ERISA if “the existenad anERISAplan [is] a critical factor in establishing
liability” and “the trial court's inquiry would be directed to the plal®75 Salaried Ret. Plan for
Eligible Employees of Crucible, Inc. v. Nobe368 F.2d 401, 406 (3d Cit992) see also Menkes
762 F.3d at 2996 (“Where liability is predicated on a plan’s administration, ERISA preempts
state law claims because a ‘benefit determination is part and parcel of the ordinargryi
responsibilities connectad the administration of a plan.” (@ting Aetna Health 542 U.S. at
219)). As part of this inquiry, courts “also look to ‘the objectives of the ERISAtstas a guide
to the scope of the state law that Congress understood would sasvive|l as the nature of the
effect of the state V@ on ERISA plans” Nat'l Sec. Sys., Inc700 F.3d at 84 (quotingal. Div.

of Labor Standards Enforcement v. Dillingham Constr., N.A., 1@ U.S. 316, 325 (1997)).
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To prevail on his fraud and negligent misrepresentation claims (CountsSkty&even,
and Ten), Plaintiff must proveeliance on a material misrepresentatic@eeBanco Popular N.
Am. v. Gandi,876 A.2d 253261 (N.J.2005)(“Misrepresentation and reliance are the hallmarks
of any fraud claim, and a fraud cause of action faiteout them.”);Kaufman v.{Stat Corp, 754
A.2d 1188, 119%6 (N.J. 2000) (“The actual receipt and consideration of any misstatement
remains central to the case of any plaintiff seeking to prove that he or steewgved by the
misstatement or omigsi. The element of reliance is the same for fraud and negligent
misrepresentatiof). Plaintiff bases these claims part on theparties’ rights and obligations
underthe various benefit plansSpecifically, Plaintiff alleges that, “ltfoughout the case of
dealing with the Benefit Funds, the Defendants through the Trustees made statentimt or
oral to the effect that these were legitimate contractual payments and kengfiish the Plaintiff
was fully entitled.” Third Am. Compl.  121. Plaintiff avers that hedsonably relied on the . . .
terms and conditions of the Benefit Fuyid&l. § 98, and that “Defendants have deceived Plaintiff
and defrauded [him] by withholding and freezing the above funds due to the Platiff127.

The adjudication ofthe aforementionedlaims would require the Court to assess
Defendants’ putative misrepresentations in light of the express terms andoceafithe Annuity
Plan. Accordingly ERISA preemptsCounts Five, Six, Seven, afegn to the extent that ¢h
putativemisrepresentations relatetteimproper denial of benefitsSee Menke§62 F.3d at 295
96 (‘This type of analysis-concerning the accuracy of statements . . . to plan participants in the
course of administering the plansits within the healdnd of ERISA, and ERISA expressly
preempts these claims.” (alteration in original) (internal quotation marks ojitted

ERISA also preemptRlaintiff's contractbased claims (Counts Eight, Nine, and Twelve)

andtheconversion claim (Count Eleven) to thdent thatthese claimselateto the administration
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of the ERISA plans Plaintiff alleges thaDefendants’ retention of Plaintiffs’ retirement benefits
is “in breach of. . .the provisios of the Benefit Funds.” Third Am. Compl. § 117. He further
assets that “[ijn entering into the[se] contracts, Defendants impliedly covendmethey would
deal with the Plaintiff fairly and in good faith and would not capriciously or withoatd gause
deprive [him] of the benefits under the Benefit Funds .”. Id. { 139. Plaintiff alternatively
alleges that “[b]y virtue of Defendants[’] retention of said funds, Defendants heen unjustly
enriched.” 1d. § 114. Finally, Count Eleven allegethat Defendants “misappropriat[ed] and
convert[ed]’ Plaintiffs assets under the benefit pldhslid. §{ 13235. “Because these claims
explicitly require reference to the plan[s] and what [they] cover][], they gmessly preempted.”
Menkes 762 F.3d at 296.
ii. State Law Claims Related to the Employment Catract

The Court reaches a different result with respect to the state law claimyg esldketo the
Employment Contract.Plaintiff asserts that the renewal thfe Employment Contract for an
additional fiveyear termin 2015entitles him to continuegayment of his salaryotwithstanding
his termination. Third Am. Compl. 11 40,-52. Plaintiff further submits that he is entitled to
payment of the Deferred Pension Suppleméht{f 38, 57.In seeking the dismissal tife fraud
and contracbasedclaims, Defendants assert th&RISA preemption still appliesPlaintiff's
fraud-based claims fail to satisfy the heightened pleading standard under Ruylar@{ithe
contractbased claims are deficient as a matter of law. Defs.” B83&9. The Courtaddresses

each contention in turn.

1 In Counts Eight, Nine, and Twelve, Plaintiff refers to both the relevant benefit atal the
Employment ContractSee, e.g 11117, 139. As discussed below, ERISA does not preempt these
claims to the extent that they are based on the Employment Contract. On themdhéedeuse

the conversion claim in Count Eleven isetited solely at ERISA benefitseeid. 132, Count
Eleven is dismissed in its entirety with prejudice.
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Defendants assert that Plaintiff's misconduct as Plan Administrator andicsciary
violated Sectiors 404 and 406, and therefore, “a state law claim that the [Employment Contract]
protected Plaintiff's employment . . . would severely undermine ERISA’s itnosf heightened
duties of care and loyalty on a Plan Administrator.” Defs.” Br. at 36. Although Defenda
concede that they were unable to locate sugyporting case lawthey submit that the Trustee
Defendantsgiven their own fiduciary responsibilities to plan participatw&re without power
or legal capacity under ERISA to promisaiRtiff that those ERISA plans would continue to pay
him the salary and benefits he now seeks even if he engaged in {theadielfy and other breaches
of his duties of care and loyalty to which he has admittédl. &t 36-37.

The Court is unpersuaded byeie preemptichased argumés First, Plaintiff is not
seeking reinstatement to his position as Plan Administrator,ttaurgl Defendants’concerns
regarding the continuation of his employment in light of any putative bredu fiduciary duties
are mgplaced. Secondheépayment oPlaintiff's salary and the Deferred Pension Supplement are
independent legal duties arising from the Employment Contrad¢hether Defendants must
continue to paylaintiff his salaryturns on the terms of tHemployment Contract angerhaps,
any extrinsic evidence related to the parties’ intent in extending Plairgiffldoyment for an
additional five yeas. SeeConway v. 287 Corp. Ctr. Assoc801 A.2d 341, 347 (N.J. 2006k
short, hese claims do notha[ve] a connection with” any ERISA pila Pilot Life Ins. Co, 481
U.S. at 47. Lastly, Defendants’ putativeontractual obligation to continue to pRiaintiff does
notinterfere withDefendantstesponsibilities as fiduciaridgecause such decisions aranagerial
in nature SeeN.J. Carpenters and Trs. Thereof v. Tishman Constr. Corp. gf 3J.F.3d 297,

303 (3d Cir. 2014) (stating that “[s]tate actions to recover unpaid wages generalbf axpressly
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preempted by ERISAY)Haberern 24 F.3dat 1503 (“ERISA does not impose fiduciary duties on
employers acting in their management capacity.”)

Having concluded that ERISA does not preempt the state law claims arisinghieom
Employment Contract, the Court now turns to the adequacy of the pleddivese claims

The Court agrees with Defendants that Plaintiff's fraud claims do nat ke 9(b)’s
heightened pleading requiremen®ule 9(b) of the Federal Rules of Civil Procedure prescribes
that ‘filn alleging fraud or mistake, a partyust state with particularity the circumstances
constituting fraud or mistake.” “To satisfy this standard, the plaintiff plesid or allege the date,
time and place of the alleged fraud or otherwise inject precision or some enegsuipstantiation
into a fraud allegation.”Citizens United Reciprocal Exch. v. Me821 F. Supp. 3d 479, 489
(D.N.J. 2018) (quotingrederico v. Home Deppb07 F.3d 188, 200 (3d Cir. 2007)). The pleading
must contain also “sufficient particularity to place the defenasmtnotice of ‘the precise
misconduct with which [it is] charged.”Fredericq 507 F.3d at 20@alteration in original)
(quotingLum v. Bank of Am36l F.3d 217, 22324 (3d Cir. 2004)). Rule 9(kglso requires
attribution of the fraudulent statement to a specific pergdein v. Gen. Nutrition Cs, Inc, 186

F.3d 338, 345 (3d Cir. 1999).

12 Defendants also contend that Plaintiff's state law claims are preempted By BRtause
“Plaintiff's salary and fringe benefits, including his Pension Supplemeat’paid out of ERISA

plan assets.” Defs.” Br. at 38. Neither party had identified the soupayofent forPlaintiff's
contractual wagdased obligations; that is, whether Defendants paid Plaintiff his salary and
DeferredPension Supplement out of Defendants’ general treasury or from a trust acdypect s

to ERISA. Accordingly, the Court finds that Defendants have not met their burden of
demonstrating that Plaintiff's state law claims are preempted based on thagpawark in their
brief. SeeGreen v. Fund Asset Mgmt., L,.R45 F.3d 214, 230 (3d Cir. 2001) (noting that “the
party claiming preemption bears the burden of demonstrating that fedeprkl@mpts state law”);
DeBlasio v .Central Metals, IndNo. 135282 2014 WL 2919557, at *8 (D.N.J. June 27, 2014)
(declining to dismiss state law claims on Rule 12(b)(6) motion because “Deferuzar the
burden of proof’ and “the Court cannot determine based on the Complaint alone whethecthe Poli
[at issue] constiuites an ERISA plan”).
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Theessence of Plaintiff's fraud claims appears tohag Defendants conspired to defraud
Plaintiff out oftherespectivébenefits owed under the Employment Contract and the beiteais.
See Third Am. Compl. 71 6-104 120629. However, here is little to no precision in Plaintiff's
allegations; rathethe Third Amended Complaint largely jystrros the elements a common
law and equitable fraudlaim. Although Plaintiff avess that Defendantsstatement®n or after
December 20, 201&garding his alleged “setfealings” were falseseeThird Am. Compl. § 97,
that allegatiordoes not get to the heart of tiéegedmisrepresentatier-namely, that Defendants
fraudulenty promisedPlaintiff certain contractual benefitsee id.{{ 121 126. In regard tthat
latter point,Plaintiff merelyalleges that “the Defendants through the Trustees made statements
written or oral to the effect that these were legitimate contractual paymentsrafdsoto which
[he] was fully entitled.” Id. § 122. Such statementsdevoid of any particularity-do not vault
Plaintiff over the heightened pleading standards of Rule 9{lhe complaint must state the ‘who,
what, when, where, and how’ of the fraudulent activityéanDepot.com v. CrossCountry
Mortgage, Inc.399 F. Supp. 3d 226, 24D.N.J.2019) (quotingowalsky v. Deutsche Bank Nat'l
Tr. Co, No. 147856, 2015 WL 5770523, at *8 (D.N.J. Sept. 30, 201B)aintiff has not donecs
here. Accordingly, Counts Five, Six, and Ten are dismissed without prejudice to the fileng of
motion for leave to amend the complaint that comports with Rule 9(b).

Nor has Plaintiff stated a claim foegligent misrepresentationTo adequately plead a
negligent misrepresentation claim, a plaintiffist allege(1) the tortfeasor “negligently made” an
“incorrect statement”; (2bhe plaintiff “justifiably relied” on the statement; and (3) the plaintiff
sustained an economic loss “as a consequence of that reliaHcdRbsenblum, Inc. v. Adler
461A.2d 138, 14243 (N.J. 1983)see alsdaru v. Feldman574 A.2d 420, 425\.J.1990) (‘A

cause of action for negligent misrepresentation may exist when a paityendyglprovides false
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information.”). Given that Plaintiff has only set forth conclusatiegationsn Count Seven, the
Court strains to identify what statements in the ThirdeAded Complaint could give rise to a
plausible claim. Even if Defendants’ statements pertaining to the allegatbabifgs were false,
Plaintiff does not allege that he relied on those statements to his detrimentdiAglky, Count
Seven isalsodismissed without prejudice.

On the other hand, Plaintiff has adequately alleged cmmsjust enrichmenbreach of
contract and breach othe implied covenant of good faith and fair dealifign state a claim for
unjust enrichment, a party must allege that the opposing party “received & aeadfiat retention
of that benefit without payment would be unjusThieme v. AucoiThieme 151 A.3d 545, 557
(N.J.2016) (quotindliadis v. War-Mart Stores, InG.922 A.2d 710, 723N.J.2007)). “That quasi
contract doctrine also requires that plaintiff show that it expected reatiameirom the defendant
at the time it performed or conferred a benefit on defendant and that the failereusferation
enriched defesiant beyond its contractual right$d’ (quotinglliadis, 922 A.2d at 723)Plaintiff
alleges that Defendants wrongfully retained “his compensation and retirgroeigs,”which he
“has worked his entire career to earn.” Third Am. Compl. Jf14l2Defendantounterthat
“Plaintiff has failed to allege the ‘unjust’ element of the claim of unjust eméct” because the
Employment Contract permitted Defendants to terminate Plaintiff with or withoug.cddesfs.’
Br. at 37.They further submit that nothing in the Employment Contract “provides for cohtinua
of salary in the event of such termination of employmerd. at 37%38.

With respect to the Deferred Pension Supplement, Defendants’ contention isy directl
contradicted by the plain language thie Employment Contract. Paragraph 4.B expressly
prescribes that if Plaintiff's “employment is severed, regardless of cduseh severance, the

Employee may elect to receive the retirement benefit as hereinabove providadgsedamonthly
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benefit @ as a lump sum payment.” Answer & Countercls., Ex. A, D.E:11d4616. Accordingly,
Plaintiff has plausibly alleged that Defendants’ have unjustly retainedb#rafit following
Plaintiff's termination. Less clear, however, is Plaintiff's entitlemertis salary for the duration

of the fiveyear extension of the Employment ContraBtaragraph Seven provides that “[t]his
Agreement shall be automatically extended for a five (5) year period urtlessparty serves on
the other a written notice of termination at least ninety (90) days prior teniber 31, 2005 or
any December 31occurring on a five (5) year anniversary of samé&d” at 20. Whether the
parties intended for the renewal of the Employment Contract to guaeesatzey for the duration

of the termmust be fleshed out in discovery. After reviewing the Employment Contract in
conjunctionwith the allegations in the Third Amended Complaint, the Court finds that Plaintiff
has plausibly alleged an unjust enrichment claim.

Those findings equally apply to Plaintiff's breach of contract and breach of gedm
covenant of good faith arfair dealing claims.To state a breach of contract claim, Plaintiff must
allege: “(1) the existence of a valid contract between the parties; (2) failure aéférelant to
perform its obligations under the contract; and (3) a causal relationship betwbessitieand the
plaintiff's alleged damages.Sheet Metal Workers Int'l Ass'n Local Union No. 27, AHRO v.

E.P. Donnelly, InG.737 F.3d 879, 900 (3d Cir. 2013) (citi@gyle v. Englander,2488 A.2d 1083,

1088 (N.JSuperCt. App. Div. 1985)) In addition to aontract’s express terms, “[a] covenant of
good faith and fair dealing is implied in every contract in New Jerséflson v. Amerada Hess
Corp, 773 A.2d 1121, 1126 (N.J. 2001). “The covenant of good faith and fair dealing calls for
paries to a contract to refrain from doing ‘anything which will have the effedestroying or
injuring the right of the other party to receive’ the benefits of the contrdgtunswick Hills

Racquet Club, Inc. v. Route 18 Shopping Ctr. Ass86ég. A.2d 387, 396 (N.J. 2005) (quoting

34



Palisades Props., Inc. v. Brunett207 A.2d 522, 531 (N.J. 1965))As a general rule,
‘[s]ubterfugesand evasions’ in the performance of a contract violate the covenant of good faith
and fair dealing ‘even though the actor believes his conduct to be justifiled.(alterations in
original) (QuotingRestatement (Second) of Contra&205, cmt. d (1981)).

Here, Plaintiff dleges that Defendants breached the Employment Contract by withholding
payment of his salary and the Deferred Pension Suppler8egthird Am. Compl. §{ 388, 40,
116-17. He further avers that “a deliberate yuelgment had been refaed”regarding the alleged
seltdealingsand that Defendants froze his accounts to “exact injury upon the Plaintffy
47-48. In this Court’s view, Plaintiff has plausibly alleged that Defenddmé&ached the
Employment Contract and impliedwenant of good faith and fair dealing by reneging on his post
termination salary and contractual benefits.

Defendants nonetheless assert Plaintiff has failed to state a claim uigbrrelief may be
granted becaushis seltdealings and ERISA violatits constitutematerial breaches of the
Employment Contracthat “excuse Defendants from honoring provisions Employment
Agreements.”Defs.’ Br. at 38 (citingMagnet Res., Inc. v. Summit MRI, Int23 A.2d 976 (N.J.
Sup. Ct. App. Div. 1998) The Couris unpersuaded by that argument at this juncture of the case
“Whether conduct constitutes a breach and, if it does, whether the breach is rasgendinarily
jury questions.”Magnet Res., Inc723 A.2d at 982. Accordingly, the Court denies Deéers!
motion for judgment on the pleadings with respect to Counts Eight, Nine, and Tinsfar as
those Counts state a claim relatedhis Employment Contract.

f. Count Thirteen: Fraudulent Concealment
Count Thirteeralleges fraudulent concealment of evidenoder New Jersey lawSee

Third Am. Compl. 11 1427. Plaintiff submitsthat Defendants destroyed evidence to prevent
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Plaintiff from accessing documents that would have placed him “in a betteppdsitnswethe
allegations raised by [Defendants] in [their] Counterclaima.”{{ 14546. Specifically, Plaintiff
alleges that, immediately following his termination, certain documents “wereeckkly
shredded so that [he] would beable to refer to these docemts in connection with his defense
to [Defendants’] allegations of ‘setfealing.” Id. § 66. According to Plaintiff, “[t]his has left
[him] damaged in this action as he is now forced to rely on an evidential record that does not
contain the evidencedh[Defendants] destroyedId.  67.

The Court will dismiss Count Thirteen with prejudice for failure to state a claim upo
which relief may be granted. The predicate act that gives rise to a frauduleaaltoentlaim
under New Jersey lais spolidgion: “the hiding or destroying of litigation evidence, generally by
an adverse party.’Rosenbilt v. Zimmermarr66 A.2d 749, 754 (N.J. 2001). When spoliation
occurs, the injured party may avail herself of various civil remediesndeppuponthe spedic
circumstances at issuS&ee id.Those remedies include an advargerence; discovery sanctions
such as the barring of admissible evidence or the dismissal of the axcfias;alleged herey
standalone cause of action for fraudulent concealm&ate idat 75455. Whether a standlone
claimis the appropriate remedy depends upondéstity of the spoliator, the timing of the alleged
spoliation, andltility of the alternative sanction&eeRobertetFlavors, Inc. v. THForm Constr.,
Inc., 1 A.3d 658, 670-71 (N.J. 2010).

Where the spoliator is the party defending against a clagopposing litigants permitted
to either amend their pleading to bring a fraudulent concealment aaimstitute a sepamt
action SeeRosenblit 766 A.2d at 7558. “If, on the other hand, the spoliator is a plaintiff, the
remedy of a separate cause of action for fraudulent concealment would not ngcessariany

purpose.” Robertet Flavors, In¢.1 A.3d at 67(citing Hirsch v. Gen. Motors Corp628 A.2d
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1108 1119 (N.J. Sup. Ct. Law Div. 1993) (noting that the goal of “protect[ing] a litigantés ést
[through] a prospective cause of action” does not apply when spoliation interferes wity'sa pa
ability to defend agast a lawsuit))see alsd-ox v. Mercede8enz Credit Corp.658 A.2d 732,
736 (N.J. Sup. Ct. App. Div. 1995) (“The concealment tort . . . is directed only at protecting
prospective claims of plaintiffs. It is inapplicable to defendant’s ability fiendka lawsuit. When
plaintiffs have concealed evidence causing interference with discoverylélef court provide
more than sufficient remedy.” (internal citations omitted)). In dedinanrecognize a cause of
action for the party defending againstlaim, the New Jersey Supreme Court reasoned that the
preclusion of the spoliator’s evidence is generally the appropriate sariRtbertet Flavors, Ing.
1 A.3d at 671.
With respect to the timing of when discovery of the spoliation octhesNewJersey
Supreme Court has noted that “[s]poliation that becomes apparent during discoviatyottetr
can be addressed effectively through the use of ordinary discovery sanat@nasgreclusion,
or through adverse inferencedd. (citing Rosenblit 766 A.2d at 75%65). Finally, the New Jersey
Supreme Court has emphasized that “the focus in selecting the proper sanctemiisy‘¢he
playing field,” or rectifying the prejudice caused by the spoliation so as te[pkhe parties in
equipoise.” Id. (first quotingRosenblit 766 A.2d at 755; then quotimtirsch, 628 A.2d at 1130).
Based on those principles, this Court holds Biaintiff’s fraudulent concealment claim
cannot lie based on the alleged destruction of evidence that is material tiff Rldiefensegainst
the First CounterclaimAccordingly, Count Thirteen is dismissed with prejudice because the claim
is not legally cognizable under New Jersey laWhat said, nothing potudes Plaintiff from
exploring any perceived spoliation during discovery and availing himselfeshattve remedies

such as discovery sanctions by way of a spoliation motion.
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To recapitulate, the Court dismisses Counts Two, Three, ElevenTlartéen with
prejudice for failure to state a claim upon which relief may be grantedCadim dismisses Counts
Five, Six, Seven, Eight, Nine, Ten, and Twelve with prejudice insofar as those dkitedo the
ERISA-governed benefit plans. The Couwknies Defendantgnotion for judgment on the
pleadings as t€ounts Eight, Nine, and Twelve insofar as those claims relate to the Engpiby
Contract. The remaining claims are dismissed without prejudice to the filingati@n to amend
that addresses the deficiencies her@émtified

2. Partial Judgment on theFirst Counterclaim

Defendants also seek partial judgment in their favor on the First Counter8aeDefs.’
Br. at 4451; Answer & Countercls. Y 248l. Based on Plaintiff's allegations in the Third
Amended Complaint, the incorporated exhibits, hisdriefing, Defendantsubmitthat Plaintiff
violated ERISA's fiduciary duty provisionsy prematurely collectingis Base Pensioandthe
Deferred Pensiosyoplement andy converting hisesarmarkedAnnuity Fund contributions to
salary increasesSeeAnswer & Countercls. 11 1782, Defs.” Reply Br. at 35; Defs.” Sursur
Reply Br. at 67, D.E. 168 By doing so, Defendants contethet“Plaintiff deprived the [Trustee
Defendants] of their right and obligation to interpret the relevant PensioibBauments and the
Employment Agreements.” Defs.’ Br. at 46. Defendants rely heavilya&cala v. Scrufari4d79
F.3d 213, 2222 (2d Cir. 2007) wherein the United States Court of Appeals for the Second Circuit
held that the defendant, the plan administrator for certain welfare and pension furatedviol
ERISA’s fiduciary duty provisions by using his authority over plan assets to secrea
compensation without trustee approvéeeDefs.” Br. at 4548 (stating that the decision “is

directly on point”).

38



Defendants submit that they are entitled to recoup Plaintiff's illicit profits frorsetho
transactions pursuant to Section 409 of ERISA. 1 21718. In the alternativeDefendants
request this Court award them interim declaratory relief confirming their rightigpendhe
distribution of Plaintiff's Base PensipBeferred Pension Supplement, and Annuity Fund account
balancepending the resolution of this actioBeeDefs.’ Br. at 5051.

Although thefactsin LaScalaare analogous to the case at hahi, €Court does not find
the Second Circuit’s decision to be persuasive for the purpose of resolving this Rule 1&(c) mot
The Second Circuit’s decision canadter a bench trial wherein the district court judge elicited
testimony from the parties, reviewed the parties’ exhibits, and consideretliglostibmissions
See LaScala v. ScrufaB30 F. Supp. 2d 236, 238 (W.D.N.Y. 2004) To prevail at this stage
of the litigationon a Rule 12(c) motion, in contrast, Defendants must unequivocally prove that
Plaintiff's pleadingadmit the essential factsnderlyingDefendants’ counterclaimSee Lake54
F. Supp. 3d at 334Given that this Court must provide Plaintiff an opportunity to attempt to correct
the deficiencies in the Third Amended Complaint, “any judgment ‘on the pleadings’ woald be
contingent one, subject to vitiation by an amended pleading that puts the issue of dfeach [
fiduciary duties] back in play.Churchill Downs, InG.2015 WL 5854134, at *1(hoting that “[i]t
would be an unusual case where the admissions of the [responsive pleading] disposed a$the meri
leaving nothing for discovety Accordingly, the Court is constrained to deny the mation
Whether Plaintiff's conduct violated ERISA’s fiduciary duty provisionamay be revisited
following any attempt by Plaintiff to amend the complaint oraduller record at the close of

discovery!?

13 The Court likewise find®efendants’ remaininfegal authority to benapposite. Each case
was decided on summary judgment or after a bench 8e¢, e.g Acosta v. City Nat’l Corp.
922 F.3d 880, 883 (9th Cir. 2019) (reviewgyithe district court’s order granting the Department
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The Court willalso decline torder the suspension of Plaintiffs’ Base Pension, the Deferred
Pension Supplement, and Annuity Fund account balance pending the resolution of this matter
Defendantsely onSection 20€d)(4) of ERISA which provides an exception to the general rule
that benefits provided under an ERISA plan “may not be assigned or alienated.” 29 U.S.C. §
1056(d)(1). Section 206(d)(pyescribes that the naalienation rule “shall not apply to any aéts
of a participant’s benefits . . . against an amount that the participant issbaterequired to pay
to the plan” pursuant tanter alia, a judgment of conviction for a crime involving an ERISA plan
or “a civil judgment . .entered by a court in action brought in connection with a violation (or
alleged violation)” of ERISA’s fiduciary duty provisiongd. § 1056(d)(4).

Because the Courannot conclusivg determine that Plaintiff breached his fiduciary
duties on this record, this Court cannot enter an order confirming Defendants’ rigispend
distribution of Plaintiff's benefit accountdefendantstited authority in support of suspaing
Plaintiff's benefits iglistinguishabldecause the request in that case came on a motion for partial
summary judgmerat which time the court conclusively determined that the defendant breached
his fiduciary duties to the plarSeePension & Emploge Stock Ownership Plan Admin. Comm.
of Cmty. Bancshares, Inc., o/b/o Cmty. Bancshares, Inc. v. Patt&&oi. Supp. 2d 1230, 1253

(N.D. Ala. 2008).

of Labor’s motion for partial summary judgment as to liability under Section 4G&Her
dealing);Gilliam v. Edwards492 F. Supp. 1255, 1257 (D.N.J. 1980) (setting forth findings of
fact and conclusins of lawafterthe conclusion of a bench trial).

40



V. CONCLUSION

For the foregoing reasons, the Cayndntsin part and denies in part Defendants’ Motion
for Judgment on the Pleadings. An appropriate order will follow.
Dated: December18, 2019

s/ Michad A. Hammer
United States Magistrate Judge
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