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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ANTHONY GAMBINO,
Civil Action No. 17-7241 (SRC)
Plaintiff,
V. : OPINION

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

CHESL ER, District Judge

This matter comes before the Court on the appeal by Plaintiff Anthony Gambino
(“Plaintiff”), of the final decision of the Commissioner of Social SecytiGommissioner”),
determining that he was not disabled under the Social 8eéuati (the “Act”). This Court
exercises jurisdiction pursuant to 42 U.S.C. § 405(g) and, having considered the submissions of
the parties without oral argument, pursuarit.tGiv. R. 9.1(b), finds that the Commissioner’s
decision will be affirmed.

In brief, this appeal arises from Plaintiff's application for disability insurancefis,
alleging disability beginning December 3, 208&earing was held before AlAhne Sharrad
(the “ALJ") on March 15, 2017 and the ALJ issued an unfavorable decision on May 18, 2017,
finding Plaintiff not disabled. After the Appeals Council denied Plaintiftgiest for review, the
ALJ’s decision became the Commissioner’s final decision, and Pldilgdfthis appeal.

In the decision of May 18, 2017, the ALJ made the following findingstép three,

Plaintiff did not meet or equal any of the Listings.step four, the ALJ found that Plaintiff

1

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2017cv07241/385668/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2017cv07241/385668/13/
https://dockets.justia.com/

retained the residual functionadpacity to perforna full range of work at all exertional levels
but with certain nonexertional limitationSpecifically,the ALJfoundPlaintiff could understand
and carry out simple and routine instructions in a low-stress job, “which is defihediag

only occasional change in the work setting and only occasional decision makingagdeF
No. 4-2 at 16. The ALJ additionally found that Plaintiff “could not perform fast-paced work s
as assembly line work with strict production quotas, but could perform goal-orientechabrk t
could be completed by the end of the work shliit.”Finally, the ALJ found tha®laintiff could
have“occasionaglbrief andsuperficialinteractionwith supervisors ando-workersbut no
interaction or contact with the general publicl” On the basis of this evidence, the ALJ
concluded thaPlaintiff was “limited to simple, routine jobs in low contact, low stress settings.”
At step four, the ALJ also found that Plaintiff did not retain the residual functwapalcity to
perform hs past relevant works a barber or construction workat.step five, the ALJ

consulted a vocational expert and concluded that there are other jobs existindicasigni
numbers in the national economy which the claimant can perform, consistent with hialmedic
impairments, age, education, past work experience, and residual functional cadjeciy.J
concluded that Plaintiff was not disabMithin the meaning of the Act during the relevant time
period.

The issue before the ALJ was whether Plaintiff was disabled during the percd whi
began on December 3, 2008 and ended on his date last insured, December 31, 2012. Thus, on
review, the question is whether substantial evidence supports the Commissiecisitsxdhat
Plaintiff was not disabled during this four-year period.

Plaintiff contends that the decision should be reversetreeprincipal groundsl) at

step three, the ALJ erred by finding Plaintffly had moderate impairments and thus did not



meet any of theistingsrequiremerg; 2) at step four, the ALJ improperly determined Plaintiff’s
residual functional capacity; and 3) at step fibe, ALJ’s finding that Plaintiff could return to
alternative work (i.e. that there were other jobs in the national economy thaiffRiairt
perform) was not supported by substantial evidence. Defendant counters that thep&lly pr
supported her decision with substantial evidence from the record, and should be affirened.
Court agrees with Defendant

This Court reviews the Commissioner’s decisions under the substantial evidence

standard. This Court must affirm the Commissioner’s decision if it is “supporteddsyantial

evidence.” 42 U.S.C. 88 405(g), 1383(c)(3); Stunkard v. Sec’y of Health and HunvigeSer

841 F.2d 57, 59 (3d Cir. 1988); Doak v. Heckler, 790 F.2d 26, 28 (3d Cir. 1986). Substantial

evidence is “such relevant evidence as a reasonable mind might accept as adequatd 8 suppo

conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971) (quoting Consolidated Edison Co.

v. NLRB, 305 U.S. 197, 229 (1938)). Substantial evidence “is more than a mere scintilla of

evidence but may be less than a preponderance.” McCrea v. Comm’r of Sp878d€2d 357,

360 (3d Cir. 2004). The reviewing court must consider the totality of the evidence and then
determine whether there is substantial evidence to support the CommissitmusionSee

Taybron v. Harris, 667 F.2d 412, 413 (3d Cir. 1981).

Plaintiff's case on appeal suffers from two principal defel) its failure to deal with the
issue of the burden of proof at the first four steps of the sequential evaluation jpnade®pits
failure to deal with the harmless error doctrine. As to the burden of proof, flagatis the

burden in the first four steps of the analysis of demonstrating how his impairmeetsew

individually or in combination, amount to a qualifying disability. Bowen v. Yuckert, 482 U.S.

137, 146 n.5 (1987). As to the harmless error doctrine, the Supreme Court explained its



operation in a similar procedural context in Shinseki v. Sanders, 556 U.S. 396, 409 (2009),

which concerned review of a governmental agency determination. The Ctadt 4tae burden

of showing that an error is harmful normally falls upon the partgkittg the agency’s
determination.ld. In such a case, “the claimant has the ‘burden’ of showing that an error was
harmful.” Id. at 410. Plaintiff thus bears the burden, on appeal, of showing not merely that the
Commissioner erred, but also that the error was harmful. At the first four Stesp®quires that
Plaintiff also show that, but for the error, he might have proven his disability. In obneés,w

when appealing a decision at the first four steps, if Plaintiff cannot arédblatasis for a
decision in his favor, based on the existing record, he is quite unlikely to show thatiramaesrr
harmful.

As to step three, Plaintiff has not come close to persuading this Court either #hiaf the
erred or that any error was harmful. At step three, Plaintiff argugenieral, that the severity of
his combined impairments equals in severity any of a number of Listibgeover Plaintiff
takes issue with the ALJ’s finding of only moderate limitations,states thathe ALJ’'smost
problematidindingsrelate to her determinations regarding “Plaintiff's ability to relate to others
and his ability to maintain concentration, persistence, and pace.” ECF No. 7 atdfrff Bian
argues that the findings by the ALJ with regards to the “B” criteria “agtogiresent
impairments that are marked in degree” rather than moderate impairments as floerl.
Plaintiff's recitation of the evidence considered by the ALJ, and the ALJ'sudisiag of the
testimony of Plaintiff and his wifejoes not even begin to demonstrate that the ALJ erred, much
less demonstrate that a harmful error occurfedshow that such an error was harmful, Plaintiff
would need to, at a minimum, point to evidence of record that might have sustained his burden of

proof of disability. At a minimum, again, he would need to explain which impairments,



combined, should have been found to be medically equivalent to what Ligtiedpri€f contains
no analysis that provides support for the contention that certain of Plaintiff'srmepés,
corsidered in combination, equal in severitgaaticular Listing. Instead, Plaintiff's brief argues
only that the ALJ’s step three analysis was flawed and inadeiquiteing onlymoderate
limitations In fact, Plaintiff's reply brief appears to argue thatause the ALJ failed to discuss
the “A” criteria for the ListingsPlaintiff meets all of the Listingor 12.02, 12.04, 12.06, and
12.08, becausthe “B” criteria are identical for all Listings, and the ALJ’s findings om l#vel
of severity for the “B” crieria were “not reasonable or supported by substantial evidence or by
an adequate rationaldZCF No. 9 at 70ther than emphasizing the testimony of Plaintiff and
Plaintiff's wife, which the ALJ found not credible as it was unsupported by the medicaheeide
in the record, conspicuously absent from the brief is any statement of wien@visupports the
Listing or Listings Plaintiff contends he meets or equRBlsintiff does not show how the
evidence of record supports a different determination at lstee.t

Plaintiff fails to explain how the step three analysis might have been pedorm
differently so as to make a material difference in the disability determiniafibis. Court is not
persuaded that the step three analysis was inadequate but, even if it was defestivhay
Plaintiff has made no case on appeal that he met his burden of proof at step thredestsch de
could not be more than harmless erRlaintiff has not even pointed to the Listing that he claims

to have met or equaled, much less pointed to evidence of record that might have supported such a

1The Third Circuit has stated:

It has been ofhoted that “Judges ammt like pigs, hunting for truffles buried in the record.” And
this Court has frequently instructed parties that they bear thensbpity to comb the record and
point the Court to the facts that support their arguments.

United States v. Claxtor766 F3d 280, 307 (3d Cir. 2014) (citations omitted). Plaintiff has not taked bkthis
guidance.




determination. As such, Plaintiff has failed to persuade that any possibleagstep three

materally harmed him. As irRutherford v. Barnhart, 399 F.3d 546, 553 (3d Cir. 2005), “a

remand is not required here because it would not affect the outcome of the case.”

Plaintiff next argues that, at step four, the ALJ’s residual functional itgpac
determiration is not supported by substantial evidence. As discussed, at step four, Plairgtiff bear
the burden of proof, as well as the burden of showing that any error was harmful. At no point
does Plaintiff explain how the evidence of record might have jusfidifferent residual
functional capacity determinatioNotably, Plaintiff fails to identify any alleged limitation not
accounted for in the residual functional capacity limitations establishdeeLi). The ALJ’s
decision contains a lengthy discussion of the medical evidence of record, indudingtions
by treating physiciais), consultative examinations, and evaluations by state agency medical
consultantsPlaintiff’'s brief does not even attempt to challenge the medical evidenceretlst
by the ALJ At best, Plaintiff points out pieces of evider®l testimony from Plaintiff and
Plaintiff's wife that might have supported a different conclusion, that the ALJ found to be
unsupported by the recordhis is not sufficient to merit a finding that the Aérded at step four.
Under Third Circuit law, the reviewing court is not “empowered to weigh the rexeder

substitute its conclusions for those of the fact-findéfifliams v. Sullivan 970 F.2d 1178, 1182

(3d Cir. 1992). If the ALJ’s findings of fact are supported by substantial evidbec€durt is
bound by those findings, “even if [it] would have decided the factual inquiry differently

Fargnoli v. Massangrl47 F.3d 34, 38 (3d Cir. 2001). This Court finds that the ALJ’s residual

functional capcity determination is supported by substantial evidence.
Finally, Plaintiff challenges the ALJ’s findireg step fivethat Plaintiff can perform

alternative, available workas unsupported by substantial evidesgeecifically,Plaintiff takes



issue with the limitation found by the AltdatPlaintiff could have only brief and superficial
interaction with supervisor®laintiff claims that “[the vocational witnesestified that with this
restriction, there would still be work that an individual could perform. Franklyhiid to
imagine what such work would be.” ECF No. 7 atRRintiff then proceeds to challenge the
meaning of the phrase “brief and superficial contact with supervismging that “if it is if it is
true, as was found by the Administrative Law Judge, that only brief and sugderfieraction
with supervisors can be tolerated, then the idea that there are a signfijamifisber of jobs
possible cannot possibly be truéd” at 24, and that the idea such jals$isted by the voational
witness in response to the hypothetiesistis “nonsense.1d.? These arguments have no basis
in the law. They are merely statements of disagreement with the vocational exper

The Third Circuit requires that, at step five, “the ALJ must accurately canwbg

vocational expert all of a claimant’s credibly established limitatioRatherford v. Barnhart,
399 F.3d 546, 554 (3d Cir. 2005 redibly established limitations” refers to limitations
established in the step four residual functional capacity determin@tieypothetical
presented to theocationalexpert accurately conveyed all of Plaintiff's credibly established
limitations. The ALJ did not err in her construction of the hypothefids. vocational expert
testified that an individual with Plaintiff's characteristics and Plaintiff's ngsidunctional
capacitycould not perform Plaintiff's past relevant work as a barber or constructionmvoute
could perform the representative occupations of hand packager, industriaf, eanmail
clerk. The vocational expert’s testimony, based on Plaintiff's credibly estabfllishgations,

constitutes substantial evidence. Because the ALJ properly consideredfBlémitations

2 Plaintiff further contends that “[i]f the idea that there are jobs whegersision is actually ‘brief and superficial’
is, in fact, nonsense, then the Adistrative Law Judge cannot rely on such testimony whether chatleaitghe
hearing or not. And a decision based, in ay [sic] part, on such testimongt ¢e found supported by substantial
evidence.”



supported by the record, the Court finds the ALJ’s decision to be supported by substantial
evidence.

This Court has reviewed the ALJ’s decision and finds that the ALJ’s decision is
supported by substantial evidenBéaintiff has failed tgersuade this Court that the ALJ erred in
her decision or thahe was harmed by any errofgis Court finds that the Commissioner’s

decision is supported by substantial evidence and is affirmed.

s/ Stanley R. Chesler
STANLEY R. CHESLER
United States District Judge

Dated: November 7, 2018



