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JONINE TOLENTINO

Plaintiff,
V. Civil Action No. 18-3198
COMMISSIONER OF SOCIAL SECURITY, OPINION

Defendant.

ARLEO, UNITED STATESDISTRICT JUDGE

THIS MATTER comes before the Court on pro #daintiff Jonine Tolentin
(“Plaintiff”) request for reviewof Administrative Law Judg&heresa Merrils (the “ALJ")
decision regarding Plaintiff's application for Supplemer@akurity Income(*SSI) Benefits
pursuant to 42 U.S.C. 88 1383(c)(3) and 405(gyr the reasons set forth in this Opinitime
Commissionepf Social Securitis (the “Commissioner’yecision isAFFIRMED.

|.  STANDARD OF REVIEW AND APPLICABLE LAW
A. Standard of Review

This Court has jurisdiction to review the Commissioner's decision under 42 U.S.C.
8 405(g). The Commissioner’s application of legal precepts is subject to plenary rduewis
factual findingsmust be affirmedf they are supported bgubstantial evidence.Markle v.
Barnhart 324 F.3d 182, 187 (3d Cir. 20033ubstantial evidenas “such relevant evidence as a

reasonable mind might accept as adequate.” Ventura v. Shddeia3d 900, 901 (3d Cir. 1995)

(quoting_Rchardson v. Peraleg02 U.S. 389, 401 (19))1 see alsaVicCrea v. Comm’r of Soc.
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Sec, 370 F.3d 357, 360 (3d Cir. 200fgxplaining that substantial evidence is “less than a

preponderance?)

“[T]he substantial evidence standard is a deferential standard of revidenks v.
Barnhart 364 F.3d 501, 503 (3d Cir. 2004). Accordingly, the standard places a significant limit
on the district court’'s scope of review: it prohibits the reviewing court fromidfjing] the

evidence or substitut[ing] its conclusions for those of theffader.” Williams v. Sullivan 970

F.2d 1178, 1182 (3d Cir. 1992). Therefore, even if this Court would have decided the matter

differently, it is bound by the ALJ’s findings of fact so long as they are supported bgrsidist

evidence.Hagans v. Comm'’r of Soc. Sec., 694 F.3d 287, 292 (3d Cir.)2012

In determining whether there is substantial evidence to support the Commissioner’s
decision, the Court must consider: “(1) the objective medical facts; (2) the ceagmolexpert
opinions of treating and examining physicians on subsidiary questions of fact; (3) igabject
evidence of pain testified to by thelaintiff] and corroborated by family and neighbors; and (4)

the[Plaintiff's] educational background, work history, and present agelley v. Colvin 975 F.

Supp. 2d 467, 475 (D.N.J. 201ajf'd 590 F.App'x 167 (3d Cir. 2014).
B. TheFive-Step Disability Test

Underthe Social Security Adt'the Act”), disability is defined as therability to engage
in any substantial gainful activity by reason of any medically determinable physioatrdal
impairment which can be expected to result in death or has lasted or can be expastddrt® |
continuous period of not less than 12 morithd2 U.S.C. § 416)(1). To determine whether a
claimant is disablednder the Actthe Commissionapplies dive-step test. 20 C.F.R. §8.920
First,the Commissioner must determiviether the claima is currently engaging in “substantial

gainful activity.” 1d. “Substantial gainful activity” isvork activity involvingphysicalor mental



activities that are “usually done for pay or profit, whether or not a profit izeddl 20 C.F.R.
8 416.972.1f the claimant is engaged in substantial gainful activity, then he or she isabladi
and the inquiry endsJones 364 F.3d at 503.

Alternatively, if the Commissioner determines thidte claimant is not engaged in
substantibgainful activity, thenthe analysigroceeddo the second step: whether the claimed
impairment or combination of impairments is “severe.” 20 C.F4.68905(a). The regulations
provide thata severeimpairment is one that “significantly limits [the claimant’s] physioal
mental ability to do basic work activities.” 20 C.F.R155.92@c). If the claimed impairment or
combination of impairments is not severe, the inquiry ends and benefits must be &emed.

At the third step, the Commissiomaust determine whethéne claimant’'s impairment or
combination of impairments isfa severity to meet or medically equal the criteria of an
impairment listed in 20 C.F.R. Part 404 Subpart P Appendix 1. 20 C.FR.®40(d).If so, a
disability is conclusively established and the claimant is entitled to bendfites 364 F.3d at
503. If not, theanalysis proceeds.

Prior to the fourth step, the Commissioner must determine the claimant’s “residual
functional capacity” (“RFC”) to perform work actiles despite the limitations from the claimant’s
impairments. 20 C.F.R. 8B16.920(e); 416.945. In considering a claimant's RFC, the
Commissioner must consider “all the relevant medical and other evidentké claimant’s
record. 20 C.F.R. 816.920¢). Then, at step four, the Commissioner must decide if the claimant
has the RFQ@o perform higpast relevant work 20 C.F.R. 8416.92f)( If so thentheclaim for
benefits must be denied. 20 C.F.R. 8§ 416.960(b)(3).

Finally, at the fifth stepif the claimant is unable to engage in past relevank, the

Commissioner must askhether‘work exists in significant numbers in the national econtdmay



[the claimant] can do given [her] residual functional capacity and vocationaldackiy C.F.R.
8 416.960(c). The claimant bears the burden of bBt&hing steps one through fouBowen v.
Yuckert 482 U.S. 137, 146 n.5 (1987Theburden of proof shifts to th€ommissioner at step
five. 1d.
Il.  BACKGROUND
A. Procedural History

Plaintiff filed an application for SSI o@ctober 29, 201,allegng thatshe became disabled
on March 31, 202. Administrative Transcript (“Tr.”25, ECF No.17. Her claim wasinitially
denied on June 4, 2014r. 93. Plaintiff requested that the Agency reconsider her claim, and on
September 17, 2014er claimwasagain denied. Tr06.

On Octoberl17, 2014 Plaintiff requested that an Administrative Law Judge review
claim. SeeTr. 72. Plaintiff appeared at a hearing before Alh&resa MerrilonOctober 18, 2016
in Newark, New JerseySeeTr. 45-92. Plaintiff was representeloly counsel at the hearing. Tr.
26. In a decision dated June 21, 2017, the ALJ comtigat Plaintiff was not disabled within
the maning of the Act. Tr22-38

OnJuly 22, 2017Plaintiff requested thahe AppealsCouncilreview the ALJ’s decision.
Tr. 14. The Appeals Council denied Plaintiff's request for review on January 5, Z0184.
This Action followed Plaintiff filed herpro seComplaint in this Court on March 6, 2018CF
No. 1.

B. General Background

Plaintiff was borrNovember 12, 196&nd she applied for SSI disability benefits in 2012

when she wagl6 years old Tr. 52. Plaintiff alleged disability due tdwypertension, heart

palpitations, panic attacks, migraines, vertigo, and back probl&m®216. Plaintiff has a high



school educatioand graduated from cosmetology schobl. 217 Ske has work experience as a
recruiter at a tutoring company, a salesvaorand receptionist @car dealership, and a server at
a small restaurantTr. 229.

In aFunction Report dated March 10, 201Rlaintiff reported thashe livesin a house with
her family Tr. 235 Shestatedhatshespends her dapringing her son to and home from school,
performing light house cleaning, and cooking dinn@&r. 235. Sheis able todrive andgrocery
shop, andshetries to get outside every day. Tr. Z33. She stated that many taskse likting
heavy objects, caugmin to her neck, back, and leg. Tr. Z86 She expressed that although she
has never been able to lift heavy things, the pain has gotten worse and she can no longer stand, sit,
walk, kneel, bend, or climb stairs without experiencing pdin 239-40.

C. Medical History

The Commissioner has summarized the medical evidenbes brief. SeeDef. Mem,
ECF No.27,at4-11 The Court will address the medical evidence only where necessary to the
adjudication ofPlaintiff’'s claim in Section lll,infra.

D. ALJ Decision

The ALJ determined that Plaintiff was not disabled undefivkestepframework. At step
one,the ALJconclued thatalthoughPlaintiff was seemployed between 204215, after the
onset of her alleged disability, this activity did not rise to the level of substaaiieliactivity
and that Plaintiff has not otherwisagaged in substantial gainful activéiyce the alleged onset
date Tr. 27. At steptwo, the ALJ determined that Plainti§ cervical spondylosis, lumbar
spondylosis, left elbow epicondylitis, adjustment disorder with depressive mood, anty anxie
disorder with panic attackgpialified as sesre impairmentsTr. 27-28 The ALJ considered other

impairments alleged by Plaintiff and determined that they did not meet the defwifitiseverg’



because Plaintiff's symptoms were parsistentpr the conditions had otherwise been resolved.
Tr. 28. At step three, the ALJ found that none Biaintiff's impairments individually or
collectively, met or medically equaled tleiteriaof a listed impairment. T28-3Q

Before moving on to step four, the ALJ found that Plaistifésidual functional capacity
("RFC”) to be as follows:

After careful consideration of the entire record, the undersigned finds that the
claimant has the residual functional capacity to perform less than the full fange o
light work, as defined in 20 CFR 416.967(b). More specifically, the claimant can
lift and/or carry up to 10 pounds frequently and up to 20 pounds on occasion, push
and/or pull at similar limits, sit for six hours in an eiflaur workday, and stand
andbr walk for six hours in an eigtitour workday. Moreover, the claimant is able

to occasionally climb ladders, ropes, scaffolds, ramps and stairs; ocdgsional
balance, stoop, kneel, crouch and crawl; occasionally push or pull with the bilatera
upper extemities; and frequently reach overhead with the bilateral upper
extremities. In addition, the claimant is able to carry out simple instructions;
perform work that is not at high production pace; tolerate occasional contact with
supervisors, coworkers and the public; and can perform work that is not in a team
environment. Furthermore, the claimant is able tpatb routine changes in the
workplace that are occasional and gradually introduced. However, she would be
absent once per month due to her impairments and because of lapses in
concentration and her need to alternate from sitting to standing, she would be off
task five percent of the day.

Tr. 30. In reaching this thorough RFC determinatitirg ALJ evaluated medical testimony on the
record and provided cogent reasons for discounting the opinions of certain medical agerts
e.q., Tr. 3233 (giving partial weight to internist Dr. Paul Krisna's disability impairment
guestionnaire, because it was inconsistent with Dr. Krisna’s own office ndies)35
(acknowledging that one of Plaintiff's treating psychologists concluded in 2016 that P&aintif
anxiety and depression are “associated with significant functional impairmientg76, but
concluding that this “assessment is too vague to quantify and [the psychologist]daitegdase

specific vocational limitations”)



As for Plaintiff's statements of her paamd symptomsthe ALJconsidered the Plaintiff's
testimony, ultimately concluding that “the claimant’s medically determinable impairroeulis
reasonably be expected to cause her alleged symptoms; however the claimant’s tstatemen
concerning the intensity, persistence, and limiting effects of these sympterosly partially
supported by the medical evidence and other evidence in the record.” Tr. 35. In reaching this
conclusion, the ALJ specifically compared Plaintiff's statements to medicalne@den the
record. See, e.g.JTr. 31 (comparing Plaintiff's statements that she has chronic back gfaiar
pain, and neuropathy to normalusculoskeletal and neurological findings in physical exams in
2013 and 2014) (citing Tr. 351, 498); Tr. 36 (explaining that although Plaintiff complained of
severe IBS, the records indicate that she never followed up for gastioaltastatment) (ciiig
49699, 535).

At stepfour, the ALJ found tha®laintiff is unable to perform relevant past work. Tr. 36.
However, because Plaintiff is a younger individual, can speak English, and has ahleigh sc
education, at step fivéhe ALJ concluded that ¢ne are jobs that exist in significant numbers in
the national economy that Plaintiff can perfoisuch as office helper, merchandise marker, and
stamper Tr.37-38. The ALJ reached this conclusion based on the testimony of a vocational
expert whospecifically considered if Plaintiff's additional limitations to light work prectlitier
from being able to work. Tr. 37The ALJ thus concluded that Plaintiff was wligabled within
the meaning of the ActTr. 38

[11. ANALYSIS

Plaintiff's complaintfailed to raise any specific errors by the AlSeeECF No. 1. Since

filing her complaint, however, Plaintiff hagritten several letterso the Court. In those letters,

Plaintiff alleges that a social security psychiatrist report was never shown neemtioned by the



ALJ, and that the attorney she hired to represent her before the ALJ lost some medidal recor
ECF Nos. 19, 25. In these letteshe additionally emphe®s and describes henedical
impairments including medical impairments that do not appear to be raised before th&SaéJ

id.

In appealing an ALJ’s determination, the Plaintiff has the burden of explaining how “the

error to which he points could have made any differen&eéHolloman v. Comm’r Soc. Sec.

639 F. App’x 810, 814 (3d Cir. 2016) (internal quotation marks and citation omgezialsad.
(refusing to remand despite a potentially deficient step three analysis d#vaydaintiff did not
allege how the listing analysis would change if properly analyz&daintiff has not met this
burden.

It is difficult for this Court to meaningfly addresshe argumentsaised in Plaintiff's
letters. As for the psychiatrist repoRiaintiff claims the ALJ never considerdelaintiff does not
explain who authored the psychiatrist report nor does she explain what that psycepairtsaid.
SeeECF No.25. In fact, he ALJ consideredll of the medical testimony in the record, including
two evaluations bgtate agencyansultative psychologists, Drs. Andrew D. Rosen and Michael
D’Adamo, who determined that Plaintiff's cognitive function was mildly limited, aatlshe “is
able to understand and follow simple instructions, to sustain pace, persisteneefredion and
attention for at least-Bour segments during a normal workday and to relate and adapt in work
like settings.” Tr. 35 (citing Trl03, 117. These conclusions support the ALJ's disability
determination.

As for the allegation that her attorney lost certaiedical documentsgain Plaintiff fails
to elaborate on which documents her attorney lost and how those documents would impact her

case. SeeECF No. 25. Moreover at the beginning of Plaintiff's hearing before the ALJ on



October 18, 2016, the ALJ ordered the Social Security Administration to subpoenaehesegbi
evidence thaPlaintiff's attorney noted were missing from the record. T+548From the record,
it appears that the Social Security Administration was successful in obtthosgdocuments,
andthe ALJconsidered them in making her disability determinati&eeTr. 696731 (exhibits
24F-29F, which were not before the ALJ at the time of the heating).

Finally, Plaintiff's letterslist her medical impairmentsnost of which were considered by
the ALJin reaching her disability determinatioECF No. 25.For examplePlaintiff states that
she hasigh blood pressure. ECF No. 25. The ALJ considered Plaintiff's high blood pressures
and concluddthatit was not a severe impairment because, although Plaintiff required acute care
for elevated blood pressure one time in October 2013, her blood pressure has remalmed sta
since. Tr. 28see alsdr. 34954, 6077. Additionally, although Plaintiff describes experiencing
vertigo and migraines, ECF No. 25, the ALJ summarized record evidence wherdfPlaint
“repeatedly denied experiencing headaches, dizziness, imbalance and vertigo dediogl[m
exams in 2016,” Tr. 2&ee alsdr. 56370. Finally, Plainff mentions that she had thyroid cancer
ECF No. 25, but, as noted by the ALJ, Plaintiff underwent surgery in 2017 for the cancer and has
not report any significant complications since, Tr. &3 als@25-28

In her letters, Plaintiff alsaotesthat she suffers fronLyme Disease and fibromyalgia
ECF No. 25. The ALJ did not mention either of these conditions in her opifiba.record
suggestshowever, thatheseimpairmentswere never raised before the ALIJMoreover,the

medical recordthe ALJconsideredlo not indicate any formal diagnosithese conditionsSee,

Y In Plaintiff's request for review of the ALJ's determination to the Appeals @urlaintiff included a medical
update from Dr. Krisna, one of Plaintiff's examining physiciageeTr. 810. The Appeals Council declined to
consider this evidence, berse itwas dated after the ALJ made her determination and thus not relevanntié’Bla
current claim. The Appeals Council invited Plaintiff to file a new apptinaand explained to her that “filing a new
application is not he same as filing a cagtion.” Tr. 2. Plaintiff does not appear to have filed a new application and
does not seem ttherwisechallenge the Appeals Council’s determination.

9



e.qg, 55155, 699 (treating physician questionnanle not indicate that Plaintiff suffers from either
impairment)
Plaintiff has thus failed to meet her burden of showing hoveshlkel have prevailed if the

ALJ had been more thorougkeeHolloman v. Comm’r Soc. Se®39 F. App'xat814

V. CONCLUSION

For the foregoing reasorthie determination of the CommissioneABFIRMED.

Date:November 5th2020 /sl Mad€line Cox Arleo
Hon. Madeline Cox Arleo
UNITED STATESDISTRICT JUDGE
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