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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CORNERSTONE STAFFING SOLUTIONS;
INC.,
Civil Action No: 18-3441SDW-CLW
Plaintiff,
OPINION
V.
WEBER, SHAPIRO & COMPANYLLP and
SCOTT SHAPIRO November 26, 2019
Defendans.

WIGENTON, District Judge.

Before this Court i©efendarg Weber, Shapiro & CompanlLP and Scott Shapiro's
(collectively, “Defendants”Motion for Summary Judgment pursuant to Federal Rule of Civil
Procedurg(“Rule”) 56. Jurisdiction is proper pursuant t8 2).S.C. 8§ 1332.Venue is proper
pursuant to 28 U.S.C. § 139This opinion is issued without oral argument pursuant to Rule 78.
For the reasons stated herdéefendants’ Motion for Summary JudgmenGRANTED.

l. BACKGROUND AND PROCEDURAL HISTORY
In December 2015Cornerstonestaffing Solutions, Inc. (“Cornerstone” or “Plaintiff'a

California corporation agreed to purchase certain business dsfet nonparties Valtech

L Mr. Shapiro is a certified public accountant who “provides accounting seteif€altech] through his accounting
firm,” Weber, Shapiro & Company, LLP. (D.E. 1 6.)

2The assets were a “legacy IT staffing business..E(D ] 1611.)
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Services, Inc. and Valtech Solutions, Inc. (collectively, “Valtethsy $1.9 million. (DE. 1 1

1, 913, 22.) The terms of the purchase were set out in an Asset Purchase Agreement, (“APA”)
and included a term obligatir@ornerstonéo pay an Initial Payment Adjustment (“IPA”) if “the
2015 EBITDA™ for the purchased asts “exceeded a contractually defined target based on
audited financial statements.Td({ 12, 2022.)

Defendants “served as Valtech’s accountants during the APA transac(lan{ 12.)
Plaintiff alleges thatDefendants prepareddlse and misleading income statements” that: 1)
“induced Cornerstone to overpfy the [a]ssets Cornerstonegaired in the APA transaction,”
and 2)formed the basis of a “materially false and misleading IPA demairiil,791,524.00. | d.

11 1-2, 1432.) Plaintiff further alleges that Defendants “actively participated inevals
wrongful withholding of hundreds of thousands of dollars in customer payments that are owed to
Cornerstone under the APA."Id( 1 3, 3442. More specifically, Plaintiff alleges that
Defendants:
e ‘“overstated revenue, understated expenses” and created a “flawed IPA
calculation,” {d. 1 2)
e improperly accounted for “intercompany business operations” expenses

(“ICBOs”), (id 1 15;

3 Both entities ee subsidiaries of Valtech S.E. .21 1 911.)
4“EBITDA”" is an acronym for “Earnings Before Interest, Tax, Depreciation, amdwization.”

> The Complaint briefly notes that the false income statements and “the flawegld#ation” form the basis of a
separate suit brought by Valtech against Cornerstone in “litigation pending in Oaliaty, Texa$ (D.E. 11 2.)

In their moving briefDefendantglaimthat the jury returned a verdict in that matter favorable to Defendants, but
have not moved for summary judgment on preclusion grounds. (D-&aPé n.1.)



o failed to provide Plaintiff withnternal financial documents created for Valtech,
(id. 1 16¥;

e engaged in “questionable accounting practices,” regarding expenditures for
monthly costs for “office supplies, conferencing, postage, dues and subscriptions,
telecommunications, and software licenses and suppattff 29);

e provided an insufficiently detailed “AR roll forward” report thaas\based on
“gross accounting errors,id; 11 3%32).

On March 2, 2018, Plaintiff fileda five-count Complaint agaih®efendants in thi€ourt
for fraud, fraudulent inducement, negligent misrepresentation, conspiracy, and professional
negligence. (D.E. 1.) Defendants answered on April 17, 2018. (D.E. 5.) On July 17, 2019,
Defendants filed the instant motion for summary judgment, and all briefs were fileely(D.E.
26-8, 30, 33.)

1. LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fet and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The “mere existence of some alleged factual dispute between the parties défieat an
otherwise properly supported motion for summary judgment; the requirentbat there be no

genuine issue ofmaterial fact.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 24748 (1986)

8 What Plaintiff refers to as “Valtech’s ‘real books.” (D.E. 1Y 16.)

7 Plaintiff does not oppose summary judgment as to its claim for professional negl{@mmt Five) (mislabeled
as Count Four). (D.E. 30 at 5 n.2.) Count Six, (mislabeled as Count Five), is nabatsdslaim, but rather
seeks declaratory judgment barring Defendants “from seeking or receiving indémmity/altech] for the harm
caused to [Plaintiff] by the wrongful conduct alleged . . . .” (D.E. 1 15/B Plaintiff's opposition brief does not
address Defendant’s motion for summary judgment &otmt Six, therefore, this Court deems the motion
unopposed as to that count. As a result, only Plaintiff's claims for fraud, fratdhdeicement, negligent
misrepresentation, and conspiracy remain.



(emphasis in original). A fact is only “material” for purposes of a summary judgmeation if a
dispute over that fact “might affect the outcome of the suit under the governinglhvat’ 248.

A dispute about a material fact is “genuine” if “the evidence is such that a reasongloieuijialr
return a verdict for the nonmoving partyltl. The dispute is not genuine if it merely involves
“some metaphysical doubt as to the material factddtsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986).

The moving party must show that if the evidentiary material of record were reduced to
admissible evidence in court, it would be insufficient to permit the nonmoving party totsarry i
burden of proof.Celotex Corp. v. Catrett, 477 U.S. 317, 3223 (1986). Once the moving party
meets its initial burden, the burden then shifts to the nonmovant who must set forth gpesific
showing a genuine issue for trial and may not rest upon the mere allegations, spegculations
unsupported assertions or denials opleadings.Shieldsv. Zuccarini, 254 F.3d 476, 481 (3d Cir.
2001). “In considering a motion for summary judgment, a district court may not make credibility
determinations or engage in any weighing of the evidence; instead, thmavorg party’s

evidence ‘is to be believed and all justifiable inferences are to be drawsfavor.” Marinov.
Indus. Crating Co., 358 F.3d 241, 247 (3d Cir. 2004) (quotiwgderson, 477 U.S. at 255).

The nonmoving party “must present more than just ‘bare assertions, conclusory allegations
or suspicions’ to show the existence of a genuine isf@addbnik v. U.S. Postal Serv., 409 F.3d
584, 594 (3d Cir. 2005) (quotir@elotex Corp., 477 U.S. at 325). Further, the nonmoving party
is required to “point to concrete eviderninghe record which supports each essential element of
its case.” Black Car Assistance Corp. v. New Jersey, 351 F. Supp. 2d 284, 286 (D.N.J. 2004). If

the nonmoving party “fails to make a showing sufficient to establish the existenceleframie

essetial to that party’s case, and on which . . . [it has] the burden of proof,” then the moving party



is entitled to judgment as a matter of lawelotex Corp., 477 U.S. at 3223. Furthermore, in
deciding the merits of a party’s motion for summary judgment, the court's role is not tadevalua
the evidence and decide the truth of the matter, but to determine whether thgeausna issue
for trial. Anderson, 477 U.S. at 249. The nonmoving party cannot defeat summary judgment
simply by asserting that certain evidence submitted by the moving party is not cr&it.v.
Antar, 44 F. App’x 548, 554 (3d Cir. 2002).

1. DISCUSSION

Defendantgrgue the state tort claims against them must be dismissed because Plaintiff did

not comply with New Jerseyaffidavit of meritstatute (“AOM statute”)N.J. STAT. ANN. §
2A:53A-26,¢et seq. The AOM Statutéprovidesthat an affidavit of merit is requirad actions
seeking ‘damage resulting from an alleged act of malpractice or negligence by edliperson
in his profession or occupation.’Nuveen Mun. Tr. v. Withsumsmith Brown P.C., 752 F.3d 600,
603 (3d Cir. 2014)citing N.J. STAT. ANN. 8 2A:53A-27). The affidavit which must be filed
within 60 days of the date the defendant files their an8warstbe preparethy an appropriaty
licensed persomnd establishthat there exists areasonable probability that the care, skill or
knowledgeexercised or exhibited in the treatment, practice or work that is the subject of the
complaint, fell outside acceptable professional or occupational standardsmetrepractices.
N.J.STAT. ANN. 8 2A:53A-27. The purpose of the Statute “is to requafaintiffs in malpractice
cases to make a threshold showing that their claim is meritorious, in order thatssékisuits
readily [can]be identified at an early state of litigationCouri v. Gardner, 801 A.2d 1134, 1137

(N.J. 2002) Meehan v. Antonellis, 141 A.3d 1162, 1169 (N.J. 2016).

8 Upon a finding of good cause, this deadline magttended no more than once for a period “not to exceed 60
days’! N.J. Stat. Ann. 2A:53/&7. Plaintiff was granted such an extension on June 5, 2018. (D.E. 11.)



To determine whether thAOM Statute applies to a particular claim, a court must
consider: {1) whether the action is for ‘damages for personal injuries, wrongful death or propert
damage’ (nature of injury); (2) wether the action is for ‘malpractice or negligence’ (cause of
action); and (3) whether the ‘care, skill or knowledge exercised or exhibitdée itveatment,
practice or work that is the subject of the complaint [] fell outside acceppabfessional or
occupational standards or treatment practice€duri, 801 A.2d at 113Talteration in original,
internal citations omitted)see also Mendoza v. Inspira Med. Ctr. Vineland, Civ. No. 161337,

2019 WL 5304129, at *% (D.N.J. Oct. 17, 2019)There being no dispusss to the first and third
elementsthis Court focuses solely on the secendhether Plaintiff's causes of acti@me for
malpractice or negligence.

Although Plaintiff’'s remaining claims aastensiblyfor fraud, fraudulent induement, and
negligent misrepresentati@rian action need not be styled as one for malpractice or negligence
for the AOM statute to apply.Nuveen, 752 F.3dat 605. “It is not the label placed on the action
that is pivotal but the nature of the legal inquiry. Accordingly, when presented with a tort or
contract claim asserted against a professional specified in the statute, hathéodusing on
whether the claim is denominated as tort or contract, attorneys and courts sheningef the
claim’s uncerlying factual allegations require proof of a deviation from the professional selanda
of care applicableotthat specific profession. If such proof is required, an affidavit of merit is
required for that claim, unless some exception appli€euri, 801 A.2d at 114 Isee also Nuveen,

752 F.3d at 605. A failure to submit an appropriate affidavit ordinarily requires dismissal of

plaintiffs claims. See Meehan, 141 A.3d at 1169 (noting that ‘[tihe submission of an

9 Plaintiff's conspiracyclaim rises and falls on the success of its substantive clasigiscussebtielow, because
summary judgmeris appropriatesto Plaintiff's intentional tort claims, it is also appropriate as to Plaintiff's
conspiracy @im.



appropriateaffidavit of meritis considered an element of the claim. Failure to submit an
appropriate affidavit ordinarily requires dismissal of the complaint with gicgi).

Here, although Plaintiff styles itemainingclaims & intentional tortsin order to prove
those claimsPlainiff must prove that Defendants deviated from professional standards of care.
See Nuveen, 752 at 60gnoting that the court must look to the allegations as pled in the complaint
when determining the nature of the claims brougkr example, @y determimtion regarding
whether Defendants improperly accounted for expensesD(E. 1 11 2, 15, 29Yyequires an
understanding of how accountants shou&ht expenses. Before reaching a finding as to the
propriety of Defendants’ alleged decision to withhold certhinuments it created for Valtech,
(seeid. 1 16),a fact finder must first understand what documents a professional accountant would
provide to a nostlient engaged in an asset purchase. To ascertain whether Defendants engaged
in “gross accounting errorsthen preparing an AR roll forward reporsed id. 7 3132), one
must first understand what standards accounting professionals adhere to in preparnegdntsse
As a result, Plaintiff's claims at their core require an affidavit of niérBecause Plaintiff failed
to provide such an affidavit within the time permitted, summary judgment is appeogsisb its
claims.

Plaintiff argues that, even if thSourt finds it has failed to comply with the statute, it is
excused from doing so by the “common knowledge” exception. The “common knowledge
exception” applies “where jurors’ common knowledge as lay persons is sufficient te #rexhl|

using ‘ordinary understanding and experience,’ to determine a defendant’s negligence athout t

10 plaintiff's argument thatt$ claims do not involve professional standards of care because the Complaimitdoes
specificallyallege that “Defendants failed to comply with GAAS, GAAP, or any other piofessstandard related
to Defendant’s activitiesis unavailing (D.E. 30 at 2.) The law does not require the invocation of specific
guidelines or published standards to trigger the AOM Statute. Rather, a coutbensstnwhether the claims
allege“deviation from a professional standard devoid of any claim labdieen, 7523d. at 606.



benefit of the specialized knowledge of expertdfd. Cas. Co. v. Johnson Servs., LLC, 61 F.
Supp. 3d 461, 465 (D.N.J. 2014). Given the complexity of accounting princigiesénal, and
the technical detail involved in corporate transactiomdudingthe calculation of EBITDA and
the preparation of financial statementsg average juror wouldhot possesshe “ordinary
understanding and experience” @valuate Defendants’ condueithout expert assistance. As
such, this Court is unpersuaded that the common knowledge exception &pplies.
V. CONCLUSION
For the reasons set forth abovieefendars’ Motion for Summary Judgments

GRANTED. An appropriate order follows.

/s/ Susan D. Wigenton
SUSAN D. WIGENTON, U.S.D.J.

Orig: Clerk
cc: Cathy L. Waldor, U.S.M.J.
Parties

11 This Court is equally unpersuaded by Plaintiff's argument@ed¢ndants arequitably estopped from seeking
summary judgmerttecause Defendants failed to raise #OM Statute in itprior motion to dismiss angaited
eleven monthsafter the AOM Statute deadline had padsefibre moving for summary judgmen(See D.E. 30 at
23-25.) Plaintiffs contend that in this context, both the doctrine of laches and equitaigpeddiar Defendants’
motion. (d.) Lachesan “equitable defense that may operate as estoppel against the assertion ‘bappiigist
when “(i) one party causes an unreasonable delay in asserting its right, dreldifer party suffers prejudice as a
result of said delay.’U.S. exrel. Raff Elec., Inc. v. Great Am. Ins. Co., Civ. N0.05-2629, 2007 WL 1959271, at *1
(D.N.J. July 5, 2007({citing In re Mushroom Transp. Co., Inc., 382 F.3d 325, 337 (3d Cir.2004)imilarly,
equitable estoppel may relieve a party of its failure to adhere tdehr requirement of the AOM Statute where a
defendant “engaged in conduct, either intentionally or under circumstances thatlinelizecee” and which caused
a plaintiff to “act[] or change[] their position to their detrimenkKhorr v. Smeal, 836 A.2d 794, 799 (N.J. 2003).
However,Plaintiff knew it was obligated to submit an affidavit of merit, at the very ledsttag count for
professional negligencandwillingly chose not to do so, despite the Court’s entry of an Order extending Pkintiff’
time to file an affidavit of merit fosixty days. (D.E. 11.) In addition, in the elevemonth period between that
deadline and the date Defendants filed the instant motion, only limited paper didcasé&een exchanged and no
depositions have bee¢aken. The delay has not prejudiced Plaintiffs in any meaningful way. Theneéittesr
lachesnor equitable estoppel preclude Defendants’ motion.



