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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DWAYNE WILSON, HON. JOHN MICHAEL VAZQUEZ
Petitioner
Civil Action
V. No. 18-7933 JMV)
THE ATTORNEY GENERAL OF THE
STATE OF NEW JERSE)Yet al, OPINION
Respondents.

VAZQUEZ , District Judge:
l. INTRODUCTION

Presently before the Court Respondentanotion to dismisgro sePetitionerDwayne
Wilson’s § 2254habeas gtition as untimelyfiled. (ECF No.8.) For the reasons stated herein,
Respondents’ motion will be grantdtetitioner’s§ 2254petition will bedismissed with prejudice
and ro certificate of appealability shall issue.
Il. BACKGROUND

Petitioner is currentlyncarcerated at New Jersey State Prigspirenton New Jersey
where has servinga40-year sentencafterpleading guilty inNew Jersey Superior Coud three
separate counts of firslegree aggravated manslaughter and one count of sdegnee
aggravated assaulBeeState vWilson No. A-0475-15T2, 201WL 3317919, at *1 (N.J. Super.
Ct. App. Div.Aug. 4, 2017). Petitioner entered his plea on Septemiée2P1Q (SeePet'r's Am.
J. of Conviction, ECF No.-8 at PagelD: 70Q Petitioner’s relevant judgment of maction was

entered on December 21, 2010d. &t PagelD: 72.)
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The Appellate Division of the New Jersey Superior Cdtive “Appellate Division”)
affirmedPetitioner’s sentence ama a onepage order filedn November 212011. (ECF No. 8-
7.) Thatorder makes clear th&he issues [raised by Petitioner on direct appeal] relate[d] solely
to the sentence imposed[.]"ld() By letter dated December 7, 2011, B#ice of the Public
Defender(*OPD”) informed Petitioner thadDPD wauld not be filing a petition for certificatioim
the New Jersey Supreme Court on Petitisneehalf (ECF No. 83.) OPD advised Petitioar
that he could nonetheless petition the New Jersey Supreme Court for cemifipeti se and
provided him with sample forms to do s@ld.) Petitionernever petitioned the New Jersey
Supreme Court and did not otherwise pursue his direct appeal fuSleeWilson 2017 WL
33179719 at *1 (making no reference to further direct appeal proceedirgsndthe Appellate
Division’s November 21, 2011 affirmance when summarizthg procedural history of
Petitioner’s state court proceedings).

On or about September 2, 20Rktitionerfiled an application for postonviction reief
(“PCR”) in the New Jersey Superior Court’'s Law Divisi@hrereinafter, the “PCR court”)(See
ECF No.8-9 at PagelD: 78.0nJuly 23, 2015, the PCR coul¢niedPetitioner's PCR application
(ECF No0.8-10.) On August 4 2017, he Appellate Division affirmed thEeCR court’s denial of
postconviction relief to PetitionerWilson 2017 WL 3317919 at *4. On February 28, 2018he
New Jersey Supreme Court denied Petitioner’s petition for certificatibis PCR appeal State
v. Wilson 179 A.3d 1055 (N.J. 2018).

Petitionerinitiated this § 2254 habeas action on April 11, 201(See ECF No. 1 at

PagelD:11.) Petitionerls relevanthabeas pleading was filed on or about July 13, Z6H83“8

L April 11, 2018 is the date on which Petitioner executed his original habeas pleaSiee=QF
No. 1 at PagelD11.) Under the federal prisoner mailbox rule, “a document is deemed filed on
the date ifs given to prison officials for mailing.Pabon v. Mahanqy654 F.3d 385, 391 n.8 (3d



2254 Petition”) (ECF No.5.) On August 30, 2018, Respondents filed the present motion to
dismiss the § 2254 Petition on timeliness grounds. (ECF No. 8.) Petitioner filed mpptusit
Respondents’ motion on or about September 26, 2018. (ECF)No. 9
[I. LEGAL STANDARD AND ANALYSIS

A. AEDPA'’s OneYear Filing Deadline

“The Antiterrorism and Effective Death Penalty Act of 19%&0PA’), Pub. L. No. 104
132, 110 Stat. 1218, generally mandates that petitions for writ of habeas corpus beffitednveit
year after the conclusion of direct appellate reyiBwEngel v. Hendricksl53 F. Appx 111, 112
(3d Cir. 2005) accordRoss v. Varano712 F.3d 784, 798 (3d Cir. 2013e als®28 U.S.C. §
2244(d)(1)(A)(“ A [oneyeal period of limitation shall apply to an application for a writ of habeas
corpus by a person in custody pursuant to the judgmentSthtecourt]. The limitation period
shall run from . . . the date on which the judgment became final by the conclusion of dieset re
or the expiration of the time for seeking such rev)ewmportantly, ‘if a state prisoner does not
appeal a state court judgment, the judgment of conviction becomes final, and-yeaopperiod
begins to rurjunder 28 U.S.C. § 2244(d)(1)(A)], upon expiration of the time period allowed for
pursuing an appeal.Oduche v. U.S. Dep’'t of Homeland S&Q7 F. Supp. 2d 676, 680 (D. Del.
2009)(citing Kapral v. United Stated66 F.3d 565, 575, 578 (3d C11999);Jones v. Morton195
F.3d 153, 158 (3d Cir. 1999)).

The record in this matter conclusively demonstratesttia) the Appellate Division
affirmed Petitioner’s sentence on direct appedNomember 21, 2011s€eECF No. 8-7; and(2)

that Petitioner did not thereaftérrther pursue his direct appealg, Petitionerdid not file a

Cir. 2011). The Court, affording Petitioner all favorable inferences, findsAjvd 11, 208
represents the date on which he initiated this action.



petition for certification in the New Jersey Supreme Cawtdid he filea certiorari petition in

the United States Supreme Court. Under the New Jersey Rules of Court, Petiiemequired

to file his petition for certificatioron or befordDecember 122012, i.e., within twentydays of the
Appellate Division’s November 21st ordexffirming Petitioner’s sentence on direct agpedee

N.J. Ct. R. 213-2a) (“If certification is sought to review a final judgment of the Appellate
Division, the petitioneshall, within 20 days after its entry, serve a copy of a notice of petition for
certificationupon all parties who may be affected by the proceeding and shall file the lorigina
noticewith the clerk of the Supreme Cou)t Petitioner’s conviction therefore became final on
December 122012, when Petitioner's time to petition the New Jersey Supreme Court for
certification on direct appeaixpired. Gonzalez v. Thales65 U.S. 134, 15@012) (‘because
Gonzalez did not appeal to the State's highest court, his judgment becampurfaded §
2244(d)(1)(A] when his time for seeking review with the Statkighest court expired); accord
Oduche 607 F. Supp. 2d at 680phnson v. Hobh$78 F.3d 607, 610 (8th Cir. 2012).

In the absence of equitable or statutory tolling, Petitioner was redaiféd his § 2254
Petitionby December 122013. See28 U.S.C. § 2244(d)(1)(A). Petitioner, however, filed
original habeas petition on April 11, 2)Imore than four yearsafter the conclusion of direct
appellate reviep]” Engel 153 F. Appx at 112 Petitioner’'s § 2254 Petition is therefqrer se

untimely under AEDPA.

2 This twenty-day period actually expired ddecember 112011, which was a SundaySeeN.J.
Ct. R. 1:3 {f the filing deadline falls on &unday “the period runs until the end of the next day
which is neither a Saturday, Sunday nor legal holigay



B. Statutory Tolling Under AEDPA

“Pursuant to 8 2244(d)(2), a properly filed stapstconviction motion tolls AEDPAs
limitations period during the time the action is pending in the state courts, includimpsiny
conviction appeals, provided that the motion was filed and perabfgre the expiration of
AEDPA's limitations period. Morris v. Phelps804 F. Supp. 2d 169, 172 (D. Del. 20{di)ing
Swartz v. Meyer204 F.3d 417, 424-25 (3d Cir. 2000)).

Here, the record demonstrateand Petitioner does not disput¢hat Petitionefiled his
PCR application in New Jersey Superior Cani$eptember 2014.5¢eECF No. 89 at PagelD:
78; see alsd’et’r's Opp. Br., ECF No. 9.) As such, Petitiomatiated state court PCR proceedings
nearly nine monthafter his oneyear deadline to fileil federal habeas petition under AEDPA
expiredon December 12, 2013Petitioneris therefore not entitled to statutory tolling under
AEDPA because he filed his PCR petitaiter expiration of AEDPA’s filing periodJohnson v.
Hastings No. 13305, 2014 WL 5159969, at *2 (D.N.J. Oct. 10, 20{MNIr. Johnsois state
conviction became final on February 19, 200He filed his first PCR petition over eighteen
months later, on October 6, 2008.the AEDPA limitations period had still been running, that
PCR filing would have suspended iAs of October 6, 2008, however, the one year AEDPA
limitations period hadlreadyrun.. .. The federal habeas petition had to be filed within 12
months, not 18 monthsStatutory tolling cannot save this habeas petition because it was already
six months late when the PCR petition was filgdemphasis in original)Price v. Tajor, No.
CIV.A.02-70-GMS, 2002 WL 31107363, at *2 (D. Del. Sept. 23, 200P¥ice filed his[state
court]application for postconviction relief after the eywar period of limitatioffto file his federal
habeas petition under 8 2244(d)(héd expired. Accordingly, [AEDPA’s] statutory tolling

provision does not apply.



C. There Is No Basisfor Equitable Tolling of the § 2254 Petition

In “exceptional circumstances,” principles of equitable tolling may warrarsicdenation
of an otherwise untimely petitiorEngle 153 F. App’x at 113 These situations arise when the
petitioner hasin some extraordinary wayeen prevented from asseg hisrights despite the
exercise of reasonable diligenceéd. (quotingMerritt v. Blaing 326 F.3d 157, 168 (3d CR003);
see alsd?ace v. DiGuglielmp544 U.S. 408, 4189 (2005). A litigant seeking equitable tolling
bears the burden of establishing two elements: “(1) that he has been pursugigddiligently,
and (2) that some extraordinary circumstance stood in his Wwgtland v. Floridg 560 U.S631,
649 (2010) (quotingPace 544 U.S.at 418) see also Jenking. Superintendent of Laurel
Highlands 705 F.3d80, 89 (3d Cir. 2013)(holding that equitable tolling should be applied
sparingly, and only when the “principles of equity would make the rigid applicatfiroftation
period unfair”).

The diligence requirednder the firsequitable tollingprongis reasonable diligence, not
maximum, extreme, or exceptional diligenddolland, 560 U.S. at 653 This obligation does
not pertain solely to the filing of the federal habeas petition, rather it is antaligfaat exists
during the period appellant is exhausting state court remedies as iaglldva v. Kyler398 F.3d
271, 277 (3d Cir. 2005) (ciian omitted) see also Alicia v. Kareste889 F.App'x 118, 122 (3d
Cir. 2010) (holding that the “obligation to act diligently pertains to both the fel@baas claim
and the period in which the petitioner exhausts state court remediRsdsonable tigence is
examined under a subjective test, and it must be considered in light of the pasirculastances
of the caseSee Ross12 F.3d at 79%chlueter v. Varnei384 F.3d 69, 74 (3d Cir. 2004).

Circumstanceshat aresufficiently extraordinaryunder the second equitable tolling prong

have been found only wher®) the respondent has actively misledplettioner (2) the petitioner



has in some extraordinary way been prevented from asserting his (B)htise petitioner has
timely asserted kirights mistakenly in the wrong forgmr (4) the court itself has misled a party
regarding the steps that the party needs to take to preserve a SkénBrinson v. VaughB898
F.3d 225, 230 (3d Cir. 2005).

Petitionerfirst asserts that equitable tolling is approprietehis case because he “has
serious mental health issues and has been under a doctor['s] care during hipesititeof
incarceration.” (ECF No. 9 at PagelD: 109.) In that regaetditionerfurther notesthat he has
been “in and out of treatment facilities [on a regular basis] and housed on isolatisii gid.)
Initially, the Court notes that Petitioner has not presented any evidence or dtationevhich
substantiates these claims. Furthermtimegntal incompetencis not aper sereason to toll a
statute of limitations."Nara v. Frank 264 F.3d 310, 320 (3d CR001),overruled in part on other
grounds byCarey v. Saffold536 U.S. 214 (2002%ee also Champney v. Sec. Pa.’'DepCorr,,
469 F.App'x 113, 117 (3d Cir2013) (“Mental incompetence is nopar secause for equitable

tolling.”). Instead, “the alleged mental incompetence must somehow have affected the
petitionefs ability to file’ a timely action.” Id. (citing Nara, 264 F.3d at 320Bolarinwa V.
Williams, 593 F.3d 226, 232 (2d Ci2010)). A petitioner making such a claim must provige
particularized description of his mental condit®adverse effect upon hapacity to function
generally or to pursue his rights specifical§ee Bolarinwa593 F.2d at 232 (cited with approval
in Champney469 F. App’x at 117).

Here, Petitionedoes not state what his mental conditiom@, describe how it adversely
affected his capacity to function or pursue his rights. What is clear is thabri&etg purported

mental health issues “during his entire period of incarceration” have not precludedohim f

capably proceeding in this mattprp se as demonstrated biyyter alia, his filing of an application



to proceed in forma pauper{&CF No. 3) and an amended § 2254 petitfe@F No. 5)Jn response
to the directives set forth in thdourt’s April 23, 2018 andune25, 2018 OrderéECF Nos. 2 and
4), and hidimely filing of opposition to the current motion to dismiss. (ECF No.lIA.)ight of
these considerationBetitioner's generiand unsubstantiatedsertion that he has “serious mental
health issuesfails to support equable tolling. Johnson2014 WL 5159969, at *8.

Petitioneralsobaldly claims that he “exercised reasonable diligence in attempting to file
and pursugchallenges tdnis] conviction[.] (Id. at PagelD: 111.)Petitioner however fails to
detail any factsvhich suggest that laligently pursued his state court remedies fattkral habeas
claimsin a manner which would entitle him to the benefit of equitable tolling. IndRegtdioner
provides no explanation for why keclinedto furtherpursue his direct appeal after the Appellate
Division affirmed his conviction on November 21, 201Retitionelikewise fails to explainvhy
he waited almost three yedosfile his PCR petition in New Jersey Superior Court on September
2, 2014.Petitioner hasherefore not presented any reasoor has the Counhdependeny found
anybasis in the record to invoke equitable tollingn this case.

In sum the recordtlearlyshows that Petitioner’s § 2254 Petitiwas not timelyfiled under
AEDPA. Petitionerhas not presented any basis which suggests otherwise, nor has he provided
any reason upon which the Court could find that equitable tolling is applicable to his eéherwi
untimely-filed § 2254 Petition. Respondents’ motiordismiss on timeliness grounds is therefore
grantedand the § 2254 Petitias dismissedvith prejudice.

D. Certificate of Appealability

A petitioner may not appeal from a final order in a habeas proceeding bielbas “made
a substantial showing of the denial of a constitutional rige8"U.S.C. § 2253(c)“A petitioner

satisfies this standard by demonstrating that jurists of reason could digatlyréne district couts



resolution ofhis constitutional claims or that jurists could conclude that the issues presented here
are adequate to deserve encouragement to proceed furithider-El v. Cockrel] 537 U.S. 322,
327 (2003). Because Petitioner has failed to satisfy this standbed Gurt will denyhim a
certificate of appealability.
V. CONCLUSION

For the reasons stated aboRespondentanotion to dismisss granted andPetitioner’s
§ 2254 Petitionis dismissed with prejudiceA certificate of appealability shatiotissue An

appropriateédrderaccompanies this Opinion.

11/19/18 s/ John Michael Vazquez
Date JOHN MICHAEL VAZQUEZ
United $atesDistrict Judg




