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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

YOLANDA SOTO, individually and as
proposed Administratrix of the ESTATE OF

XAVIER CUEVAS-SOTO, and ADRIANNA Civil Action No: 18-11311SDW-SCM
0T OPINION

Plaintiffs,
V.

DecembenO, 2018
CITY OF PATERSONet al,

Defendant.

WIGENTON, District Judge.

Before this Court iDefendantLity of Patersor{the “City” or “Paterson”) Jerry Speziale
(“Speziale”), and Troy Oswald’s (“Oswald”) (collectively, “DefenddhtsMotion to Dismiss
Plaintiffs Yolanda Soto (“Ms. Soto”) and Adrianna Soto($Adrianna”) (collectively,
“Plaintiffs”) 2 Complaintpursuant to Federal Rule of Civil Procedure 12(b)(@)risdiction is
proper pursuant t838 U.S.C. § 1334and 81367(a). Venue is proper pursuant to 28 U.S.C. § 1391.
This opinion is issued without oral argument pursuant to Federal Rule of Civil Procedure 78.

For the reasons stated herahe Motion to Dismiss iISSRANTED.

1 Sergeant Christopher D. Benevento, Officer Anthony Degiglio, John Daen@sqrs 15, John Doe Training
Officers £3, John Doe Internal Affairs Officers8, James Doe-5, and ABC Entities 45 are also named
defendants, but none have joined the instastion to dismiss.

2Ms. Soto brings suit “individually and as proposed Administratrix of #tat& of Xavier CuevaSoto.” Adrianna
brings suit solely on her own behdrhe Estate of Xavier Cuev&oto is not a named party.
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l. BACKGROUND AND PROCEDURAL HISTORY

Ms. Soto, her soXavier CuevasSoto (“Xavier”), and her daughter Adrianna attended a
party atSergeanChristopher D. Benevento’s (“Benevento”) home in Totowa, New Jersey on July
4,2016. (Dkt. No. 1 11-3, 9, 25, 6662) At all relevant timesBenevento was an officer with
the Paterson Police Department (“PPD”), Speziale was the Director of theaR®PDswald was
its Chief of Police (Id. 11 45, 79.) Benevento was offluty on the day in question, and while
hosting,left his policeissued handgun unsecured with the safety in the “off” positieh.f{ 26,

37, 61, 6568.) Xavier picked the gun up and was killed when it dischargetd .{{ 26 70-72)
Ms. Soto and Adrianna witnessed Xavier’'s deatt. {f 7176)

On or about September 26, 2016, Ms. Sideal a Notice of Claim upon the City of
Patersorfor the wrongful death of her son, which she alleged was due to Benevento’s ‘failure
properly secure a loaded weapon at a party.” (Dkt. Né.)L3TheCity recaved the Notice of
Claimon September 29, 261 (Dkt. No. 1 20-24 Dkt. No. 135.) On July 2, 2018, Plaintiffs
filed a tencount Complaint in this Coudgainst Paterson, Speziale, Oswald and oth#eging
that the defendants’ actions leading up to, during, and after the fatal shooting violated
constitutional, statutory, and common law. Plaintiff specifically alleges ttiat moving
Defendars: 1) “failed to properlytrain, [and/or]supervise” Beneventtn requirements for use,
operation and handling of firearms both on and off duty, firearms safety ané sdene
investigation” 2) failed to properly investigate Xavier's deattind 3)conspired to make Xavier's
death look like a suicideld; 11 3134, 37, 8389.) Defendants filed the instantotion to dismiss
onAugust 17, 2018 (Dkt. No.13.) Plaintiffsfiled theirtimely oppositionron November 2, 2018,

and Defendants filedheirreply on November 19, 2018. (Dkt. Nos. 19, 21.)



. LEGAL STANDARD

An adequate complaint must be “a short and plain statement of the claim shaitinge th
pleader is entitled to relief.’Fep. R. Civ. P.8(a)(2). This Rule “requires more than labels and
conclusions, and a formulaic recitation of the elements of a cdustion will not do. Factual
allegations must be enough to raise a right to relief above the speculative”leBel].Atlantic
Corp. v. Twombly550 U.S. 544, 555 (2007) (internal citations omittedg also Phillips v. .
of Allegheny515 F.3d 224, 231 (3d Cir. 2008) (stating that Rule 8 “requires a ‘showing,’ rather
than a blanket assertion, of an entitlement to relief”).

In consicering a Motion to Dismiss under Rule 12(b)(6), the Court masteépt all factual
allegations as true, construe ttomplaint in the light most favorable to the plaintiff, and determine
whether, under any reasonable reading of the complaint, the plaintifbenagtitled to relief.
Phillips, 515 F.3d at 23lekternal citation omitted However, “the tenet that aw must accept
as true all of the allegations contained in a complaint is inapplicable to legdusions.
Threadbare recitals of the elements of a cause of action, supported by mergocgstatements,
do not suffice.” Ashcroft v. Igbgl556 U.S. 662, 678009) see also Fowler v. UPMC Shadyside
578 F.3d 203 (3d Cir. 2009) (discussing lfjeal standard).Determining whether the allegations
in a complaint are “plausible” is “a contespecific task that requires the reviewing court to draw
on its judicial experience and common sendglial, 556 U.S. at 679. If th&vell-pleaded facts
do not permit the court to infer more than the mere possibility of misconduct,” the caimplai
should be dismissed for failing to “show]] thaétbleader is entitled to relieds required by Rule

8(a)(2). Id.



1. DISCUSSION

A. Countsl - lll — Section 1983 Claims

42 U.S.C. 81983 provides in relevant part:

[e]very person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, cesctus
besubjected, any citizen of the United States or other person within the juasdicti
thereof to the deprivation of any rights, privileges, or immunities securdeby
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress|.]

Section 1983 does nibself, create any rightg, merely provides “private citizens with a means to
redress violations of federal law committed by state [actoM]dodyard v. Cty. of Essex14 F.
App’x 177, 180 (3d Cir. 2013xee alsdBaker v. McCollan443 U.S. 137, 144 n.3 (197 orse

v. Lower Merion Sch. Dist132 F.3d 902, 9667 (3d Cir.1997) O’'Toole v. Klingen No. Civ.
146333, 2017 WL 132840, at *5 (D.N.J. Jan. 13, 20Ihpmas v. E. Orange Bd. of Edu298

F. Supp. 2d 338, 350 (D.N.J. 2014).

To bring a8 1983 claim, “a [] plaintiff [must] prove two essential elements: (1) that the
conduct complained of was committed by a person acting under color of staa@db(®) that the
corduct deprived the plaintiff of rights, privileges, or immunities secured b tmstitution or
laws of the United States.'Schneyder v. Smitt653 F.3d 313, 319 (3d Cir. 201 Hjlton v.
Whitman No. Civ. 04-6420 2008 WL 5272190, at *4 (D.N.J. Dec. 16, 2008) (noting that the
plaintiff must “identify the exact contours of the underlying right said to haveuaerted”). For
a municipality to be held liable under the theory of respondeat superior, the comstitoarm

allegedmust be caused by a municipal policy or custdvionell v. Dep’t of Soc. Serv. of W,

3 Plaintiffs’ § 1983 claims aréMonell Supervisory Liability (Count 1); Individual Liability (Count II)gndState
Created Danger (Count III)



436 U.S. 658, 694 (1978ee alsaChavarriaga v. N.J. Dep’t of Corr806 F.3d 210, 223 (3d Cir.
2015);Mattern v. City of Sea Is|ld31 F. Supp. 3d 305, 318 (D.N.J. 2015).

Before turning @ the substance of Plaintiff§ 1983 claims, it is necessary to clarihe
scopeof the claims First, dthough Plaintifs have filedndividual claims for violations of their
own constitutional rights, “[s]urviving family members cannot recover in anrabtiought under
§ 1983 for deprivation of rights secured by the federal constitution for their own daimagéelse
victim’s death unless the unconstitutional action was aimed at the familial relgiiénRobles-
Vasquez. Garcig 110 F.3d 204, 206 n. 4 (1st Cir. 1995¢g also McGhee v. Sandetév. No.
12-7955, 2013VL 785084 at *2 (D.N.J. Feb. 28, 2013Plaintiffs concede thidaheydo not have
standing taecoveron their own behalf und&1983and havevoluntarily withdrawn those claims.
(Dkt. No. 191 § 7.) Therefore, only Ms. Sotags1983claims on her son’s behalf as “proposed
Administratrix” of his estateemain* Second,Ms. Soto’s claims are furthéimited toviolations
that occurred before Xavier's deatBee e.gMcCain v. Episcopal Hosp350 F. App’x602, 603
(3d Cir. 2009) (stating that 8 1983 “does not provide a cause of action on behalf of a deceased
based upon alleged violation of the deceased’s civil rights which occurred aftdeditis’)
(internal citation omitted)Silkwood v. KerMcGee Corp.637 F.2d 743, 7489 (10th Cir. 1980)
(holding that “the civil rights of a person cannot be violated once that person has Gigg9n
v. Phillips 606 F.2d 248, 250 (9th Cir. 1979) (noting that a deceased is not a “person” for purposes
of § 1983);Kellom v. QuinnCiv. No. 1711084,2018 WL 4111906, at *9 (E.D. Mich. Aug. 29,
2018) (dismissingg 1983 claim on behalf of decedent based on allegations that defendants

conspired to coveup the nature of a fatal shootin@gencert v. Mount Greenwood CemetaCiv.

4There is some dispute as to whether Ms. Soto has been properly and/oapip@ihted administratrix of the
estate. $eeDkt. No.21 at 23,22, 23.) For purposes of argument only, this Casstimsthat Ms. Soto has been
properly appointed.



No. 112:1201,2011 WL 5008348, at {M.D. Pa. July 192011); Hauptmann v. WilentA70 F.

Supp. 351, 367 n.15 (D.N.J. 1983) (noting that “[a] person’s civil rights cannot be violated once
that person has died; thus a ceuerof the circumstancesisounding a person’s death cannot
violate that person’s rights”). Therefore, claims that Defendants failed toriyrapesstigate
Xavier's death and/or conspired to make Xavier’'s death look like a suicide arenaat# under

8 1983 leaving onlyMs. Soto’sclaim that Defendants failed to properly traind/or supervise
Beneventoon the proper use and handling of firearnfhis Court now reviewshat claimfor
sufficiency.

Plaintiff must first show that Benevento acted under color of Iae conduct that
allegedly gave rise to Xavier's dbawvas Benevento’s decision to leave his handgun unsecured
while he was hosting a party at his homEhe facts as set forth in the Cqptaint, showthat
Benevento wasnot onduty, he was hosting a holiday party at his residence for
frienddacquaintancesndthathis home was located outside of the jurisdiction of the PHi&re
is no allegation that Beneventientified himself as a poe officer during the partyperformed
any duties required of an active duty officer, exercised any official awthoritequired party
goers to comply with instructions that could be understood to further law enforcemetivebjec
Rather, the factsupport only a findinghat Beneventaat all relevant times, was acting as a private
citizen. Becaus#[a] police officer’s purely private acts which are not furthered by any actual o
purported state authority are not acts under color of staté Bamna v. City of Perth Amboy2
F.3d 809, 8186 (3d Cir. 1994) (internal citations omittedlaintiffs have failed tplead facts
sufficient to sustain Ms. Soto’s § 1983 claifihereforeCounts One, Two, and Three must be

dismissed

® The fad thatBenevento's statissued weapon was involved is unfortunate, but it does not alone cegataction
sufficient to support 8 1983 claim. Seee.g, Barna, 42 F.3dat 81718 (holding that officers were not acting under

6



B. Counts VX - New Jersey State Law Claims

Counts ur through Ten of Plaintiffs’ Complaint assert state law claimsluding
violation of the New Jersey Civil Rights ActNJCRA’") (Count IV); Negligence (Count V);
Intentional Infliction of Emotional Distress (Count VI); Negligent InflictidrEamotional Distress
(Count V1I); Civil Conspiracy (Count VIII); Wrongful Death (Count IX, wrondfutaptioned as
“Count VII"); and Abuse of Power and Authority (Count X, wrongfully captioned as “Count
VIII"). Although28 U.S.C. § 136permitsfederal courtdo exercise jurisdiction over state law
claims, “if the federal claims are dismissed before trial, even though not tastidisin a
jurisdictional sense, the state claims should be dismissed as Weikéd Mine Workers of Am.

v. Gibbs 383 U.S. 715, 726 (1966ee also Stehney v. Per®07 F. Supp. 806, 825 (D.N.J. 1995)
(“[A] federal district court may decline to exercise its supplemental jurisdictven state law
claims if all federal claims are dismesk”); Washington v. Specialty Risk Sen@Giv. No. 12
1393, 2012 WL 3528051, at *2 (D.N.J. Aug. 15, 2012) (noting that “where the claim over which
the district court has original jurisdiction is dismissed before trial, the district mustdecline
to decide the pendent state claims”) (alterations in original) (cHiedges v. Mus¢cd204 F.3d
109, 123 (3d Cir. 2000)) (internal citations omitte@ihis Court declines to exercise supplemental
jurisdiction overPlaintiffs’ state law claims andill dismiss Counts Four through Ten.

V. CONCLUSION

For the reasons set forth abou@efendard’ Motion to Dismiss the Complaintis
GRANTED. An appropriate order follows.

/s/ Susan D. Wigenton
SUSAN D. WIGENTON, U.S.D.J.

color of state law even dlugh policeissued weapons were involve&)jrauss v. WalstCiv. No. 0£3625, 2002 WL
32341791, at *4 (E.D. Pa. Dec. 17, 2002) (findingahffy officerwasnot acting under state law where firearm
accidentally discharged).



Orig: Clerk
CC: Steven C. Mannion, U.S.M.J.
Parties



