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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

WILLIAM SCISM, KAREN SCISM
& GC OF VINELAND, LLC,

Third-Party Plaintiffs, : Civil Action No. 18-12879 (ES) (CLW)
v, E OPINION
GOLDEN CORRAL CORPORATION
and GOLDEN CORRAL FRANCHISING:
SYSTEM, INC,, :

Third-Party Defendants.

SALAS, DISTRICT JUDGE

Before the Couris Third-PartyDefendaniGolden Corral Corporation§Defendant’s”)
motion to dismiss theAmended ThireParty Complaint (D.E. No20 (“Compl.” or the
“Complaint”) at 6-22) of Third-PartyPlaintiffs William Scism,Karen Scismand GC of Vineland
LLC (collectively, “Plaintifis’). (D.E. No. 22). The Court has considered the parties’
submissiong, and decides the motion withoutoral argument.See L. Civ. R. 78.1b). For the
below reasons, the ColBRANTS-in-partthemotion to dismiss.
l. Background

The Court will “set out facts as they apgesr the Complaih See Bistrian v. Levi, 696

F.3d 352, 358 n.1 (3d Cir. 2012 early 2006, Plaintiffs expressed an interestntering into a

L Golden Corral Corporation and Golden Corral Franchising System, Inc., are Ino¢idl @@ ThireParty
Defendants in this action. The latter is a subsidiary of the former, and e¢hentities operated inonjunction
throughout their proceedings with PlaintiffsSe¢ D.E. No. 20, Ex. B; D.E No. 27 at 8). Thus the Court refers only
to one “Defendant.”

2 (See D.E. Nos.22-1 (“Mov. Br.”), 26(“Opp. Br.”) & 27).
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franchise agreement with Defendaatrestaurant chain headquartered in North Carol{&ee
Compl. 1 63 & 65). Plaintiffs wereinformed by Defendant that they were to be granted a
franchise territory within Mercer Countiew Jersey, but Plaintgfwereunable to find a suitable
location to build a restaurant withinattarea. (1d. 1 65-66). Defendant instead offered Plaintiffs
the location of 3624 S. Delsea Drive, Vinelahgw Jersey. I€l. § 67). Although thidocation
was not within the original franchise territory Plaintiffs had been presdpiadiiffs acceptedhe
offer. (Seeid. f 68& 71). Plaintiffs and Defendargxecuted a franchise agreementMay 24,
2007. (Compl, Ex. B (the “Franchise Agreemei).® In a separate agreemeatatedApril 20,
2011, paintiffs William and Karen Scisnassigned the Franchise Agreemangaintiff GC of
Vineland LLC, a limited liability companyof which they are members(Compl., Ex. C (the
“Assignment Agreement)) Defendant “consented to” the Assignment Agreemeld.). (And
the Assignment Agreement contained a release of liability described below.

Prior tothe Asignment Agreemenplaintiffs William and Karen Scisniook out a loan
from First Chatham Bank. (D.E. No.-12at 2)* This loan was eventually assigned to Bank
United, NA (“Bank United”), the main plaintiff in thiscase (Id.). Plaintiffs ultimatelyclosed
thar franchiserestaurant and were unable to repay their lodah). (After Bank United initiated
anaction against Plaintiffs to recover the loahug Plaintiffs filed athird-party complaint against
Defendant.(D.E. No. 123 at 9. Following the dismissal of First Chatham Bank from the case,

Plaintiffs were granted leasee D.E. No. 19})o file the Complaintgee D.E. No. 20).

3 When considering a motion to dismiss, ®eurt is permitted to consider exhibits integral to the plaintiffs’
Complaint. See, e.g., Mayer v. Belichick, 605 F.3d 223, 230 (3d Cir. 2010).

4 First Chatham Bank was originally named #isial-party defendant but has since beauntarily dismissd
from this case. (D.E. No. 8).
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The Complaintadvances twelve&Counts against Defendant(See generally Compl).
Defendant hafiled a motion to dismiss for failure to state a claimderRule 12(b)(6) of the
Federal Rules of Civil Procedure. (D.E. No. 22).

. Legal Standard

Federal Rule of Civil Procedure 8(a)(2) requiteata complaint contain a “short and plain
statement of the claim showing that the pleader is entitled to relief.” But to survivioa mao
dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), the complaintontenhc'enough
facts to state a aim to relief that is plausible on its faceBell Atl. Corp. v. Twombly, 550 U.S.
544, 570 (2007). “A claim has facial plausibility when the plaintiff pleads factual raothiat
allows the court to draw the reasonable inference that the defendatasfdr the misconduct
alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiigvombly, 550 U.S. at 556).A
complaint cannot suffice “if it tenders [only] ‘naked assertion[s]’ devoid ofther factual
enhancement,” because while Rule 8 “do@$ require ‘detailed factual allegations,” . . . it
demands more than an unadorneddéendantinlawfully-harmedme accusation.1d. (quoting
Twombly, 550 U.S. at 555, 557).

Pursuant to the pleading regime establishedvaymbly andlgbal, the Court ofAppeals
has promulgated a thrggonged testio determineghe sufficiency of a complaintSee Santiago v.
Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010). First, the Court considers “the elements a
Plaintiff must plead to state a claim.ld. (internd citations omitted). Second, the Court
distinguishes the facts from the legal conclusions contained in the complal |aitdr “are not
entitled to an assumption of truthld. (quotinglgbal, 556 U.S. at 680). That is, a complaint’s
“[tlhreadbarerecitals of a cause of action, supported by mere conclusory statenhgidlk, 556

U.S. at 678, cannot “nudddp plaintiff's] claims across the line from conceivable to plausible,
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Twombly, 550 U.S. at 570. Finally, the Court considers the complaint’s remainingheated
factual allegations and “determine[s] whether they plausibly give risedatalemenfor relief.”
Santiago, 629 F.3d at 130 (quotidgbal, 556 U.S. at 679).

Throughout this process, the Court is “required to accept as tifecalial] allegations in
the complaint and all reasonable inferences that can be drawn from them afteirgtisém in
the light most favorable to the nonmovangée, e.g., McDermott v. Clondalkin Grp., Inc., 649 F.
App’x 263, 266 (3d Cir. 2016).Finally, “[ijn deciding a Rule 12(b)(6) motion, a court must
consider only the complaingxhibits attached tché complaint, matters of the public record, as
well as undisputedly authentdocuments if the complainant’s claims are based upon these
documents.”Mayer v. Belichick, 605 F.3d 223, 230 (3d Cir. 2010).

1. Analysis

A. CountsOnethrough Five

Defendant argues dh all of Plaintiffs’ claims are barred lige Assignment greement.
(Mov. Br. at 2-3). In the Assignment Agreemerplaintiffs William and Katherine Scism
“irrevocably remise[d], release[d] and forever discharge[dany and altlaims, debts, liabilities,
demands, obligations, costs, expenses, actions, and causes oftaeyomiay have heldgainst
Defendantarising out of or related to any matters. including but not limited to [thEranchise
Agreementand Assignment Agreement] at any time prior to and includirey date ofthe
Assignment [Agreement” (Assignment Agreemetit 7). Plaintiffs argue that thiprovisionis
invalid under theNew Jersey Franchise Practices ,AdtJ.S.A.8 56:10-1,et seg. (the “FPA")
(Opp. Br. at 2-3), which forbids any franchisor from “requir[ing] a franchisee at the time of

entering a franchise arrangement to assent to a releasehich would relieve any person from



liability imposed by tfe] act; seeN.J.S.A. § 56:1&/(a). Defendantorrectlypoints out, however,
thatN.J.S.A. 8 56:10¢(a) does not applhere. (See D.E. No. 27 at 1-2).

Again, the FPA bars franchisor from “requir[ing] a franchisee at [the]time of entering
into a franchise arrangement to assent to eelease . . which would relieve any person of liability
imposed by [the FPA].” N.J.S.A. 8 56:1a) (emphasg added) As an initial matter, it is not
clear that “entering into a franchise arrangement” should be interpreted to apphAssitpement
Agreement. See id.; see, e.g., Red Roof Franchising, LLC v. Patel, 877 F. Supp. 2d 124, 126
(D.N.J. 2012) (distinguishing a franchiagangemenand an assignment agreemerit)is also
not clear whether Defendant, as an entity that merely “consentdtet&ssignment Agreement
“requir[ed” a franchisee to do anythingsee N.J.S.A. § 56:10#(a).

But even if the Assignment Agreement fits within the literal language of thearglev
definition,see N.J.S.A. 8§ 56:1(B(a)—and Defendant “requafd]” a release of liabilitywith it, see
N.J.S.A. 8§ 56:1/(a)—the Assignment Agreemedbes not meet the conditions in N.J.S.A. §
56:10-7(a). More specifically, the Assignment Agreement does not “refhigefranchisee. . .
to assent to a releasege N.J.S.A.8 56:107(a): The franchisee in the Assignment Agreement,
if anyone, is GC of Vineland, LLC(See Assignment Agreemef§t 1 (“grant[ing], assign[ing] and
convey[ing] all rights under th&ranchise Agreemerib [GC of Vineland, LLC]")) see also
N.J.S.A. 8 56:1(B(d) (“Franchisee’ means a person to whom a franchise is offered or granted.”)).
Yet the release in the Assignment Agreement appitiBsto William and Katherine Scism, who
were no longeffranchisee[s]” becausthey “grant[ed], assign[ed] and convey[ed]rights under

the Franchise Agreement” to GC of Vineland, LLC. (See Assignment Agreement 9).%

5 Plaintiffs alternatively assert that the Assignment Agreement “is illegal in its ponsuant to N.J.S.A. §
56:106." (Opp. Br.at 4). The apparent basis for this assertion isNhhG.A. § 56:16 “does not permit a carve

out in a transfer requiring the assignor to remain liable for the performanice frfnchise agreement.’Seg id.).
Plaintiffs do not explain why such amweout would be required and do not otherwise cite legal authority in support
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When state law does not bar a release of liab#ithich, assuggestedbove,is the case
here—such areleasamay be enforced on the partiesatéranchise agreemengee, e.g., Williams
v. Sone, 109 F.3d 890, 89(d Cir. 1997) (uling that areleaseof liability was valid and prevented
a franchisee from bringing claims agaiadtanchisor). Chims that are barred by such releases
must be dismissed by the Coufeeid.

Here,Counts e throughFive fall within the scope of Assignment Agreement’s release
More specifically,each of the first four Counts of the Complaint seeks damages égedll
“misrepresentations and/or material omissions related to the proposed frdochism.” See,

e.g., Compl. N1 75, 84, 87 & 90 The allegedmisrepresentationsr omissions therefore all
occurred prior to the Assignment Agreem@aind theyfall within the scope of the release that
bars all claims “arising out of or related to any and all matterat any time prior to and including
the date of th[eAssignmenfAgreement].” (Asggnment Agreement § 7).

Count Five for its part,requests “rescission or reformatiasf “contracts’ including the
Franchise and Assignment Agreemenexetuted . . as a result of the fraud (Compl. 1 96-
97).” To the extent this claim challeeg the Franchise Agreement, it is barred for the reasons
discussed above; and to the extent this claim challenges the Assignment Adgyeense

conclusory,see Igbal, 556 U.S. at 678andfails to comply with Rule 9(b)see United Sates v.

of the proposition that the FPA prohibits “requiring the assignor to remain liableefpetformance of the franchise
agreement (Seeid.). N.J.S.A. 8 56:18 merely “describes circumstances for a franchisee’s proper transfer of an
existing franchise and a franchisor’s proper rejection of a franchipeeposed transfér See Maple Shade Motor

Corp. v. Kia Motors Am., Inc., 260 F. App’x 517, 518 (3d Cir. 2008).

6 To reiterate, the Franchise Agreemenhich determined the location of the franchisas executed on May
24, 2007 and the Assignment Agreement was executed on April 20, 2@&& Compl. § 7£72). Claims predating
May 24, 2007 of course, are clainthat ar@e “prior to . . . the date dii[fe] Assignment [Agreement] April 20,
2011 (SeeAssignment Agreement § 7).

7 Although Plaintiffs’ language implies that additional contracts veetteredas a result ofraud, neither the
Complaint nor its exhibitallegean example of such an agreemer@ee@enerally Compl.).
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Eastwick Call., 657 F. App’x 89, 93 (3d Cir. 2016). Accordingly, Counts One through Five must
be dismissed.

B. Counts Six through Eight, Eleven, and Twelve

Defendam argues that Counts $ throughEight, Eleven, and Twelvenust be dismissed
becausgas “threadbare” and conclusory assertions, thigyo state a claim (See D.E. No. 27 at
8 & 15). Plaintiffs only argument to the contrary, appareniythat the Count§ncorporate all
the allegations previously pled.” (Opp. Bt.13& 20-21). But asserting that “[a]ll allegations in
this pleading are incorporated as if set forth at lengi€, €.g., Compl. 1 89) cannot “nudge][] [a]
claim[] across the line from conceivable to plausibseg Twombly, 550 U.S. at 570, if the other
allegations in the complaint are “devoid of ‘further factual enhancemees,Ibal, 556 U.S. at
678 (quotingid. at 556). Here, Plaintiffs’ assertions in Counts Six through Ekgetven and
Twelve are textbook “thalefendant-unlawfulljrarmedme accusation[s].See id.; (see, eg.,
Compl. 11 99 (asserting that Defendant “ha[s] committed a tort(s)” againstifd)a 102
(asserting that Defendant “pursued a common plan or design to commit a tort(s)”), &ah(ass
that Defendant “entered into an agreement to inflict a wrong against or an injury ugatiff®la
121 (asserting that Defendant “engaged in conduct in bad f&ith2p (asserting that Defendant’s
conduct“has unjustlyenriched” i}).8 And they are “devoid of ‘further factual enhancement.”
Seelgbal, 556 U.S. at 678T(vombly, 550 U.S. at 556)sée also generally Compl.). Accordingly,

Counts Six through EighEleven and Twelvanust also be dismissed.

8 Although Count Twelve includesome additional factual basissde, e.g., Compl. I 124 (alleging that
Plaintiffs “have paid fees, including starp fees and royalty fe®%, Plaintiffs do not allege facts supporting the
inference that “unddthe] circumstanceft] would [be] unjust for[D] efendant to retain” the alleged fee3e Read

v. Profeta, No. 152637, 2019 WL 2307285, at *31 (D.N.J. May 29, 2019). Moreover, dtislear whether Plaintigf
could bring an unjust enrichment claim at all becaugugsicontract liability will not be imposed when a valid,
unrescinded contract governs the rights of the parti8se’Mills v. Harrison Byck & Kasuri & Byck, LLC, No. 19-
14349, 2019 WL 3347169, at *5 (D.N.J. July 24, 20t#)ng Duffy v. Charles Schwab & Co., 123 F. Supp. 2d 802,
814 (D.N.J. 2000)).
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C. Count Nine

“[W]hen presenting a rule 12(b)(6) motion, the defendant bears the burden to show that the
plaintiff has not stated a claimDavisv. Wells Fargo, 824 F.3d 333, 349 (3d Cir. 2016ge also
Hedges v. United Sates, 404 F.3d 744, 750 (3d Cir. 2005). Here, Defendant contends that Count
Nine is barred by New Jersey’s gigar statute of limitations for breach of contra@¢lov. Br. at
9-10). In support of this argumerdefendant relies on reporting from “www.azcentral.com” and
asserts, on that basis, thhe alleged breach of contract must have occurred “sometime in
September and October of 2011.%€ id.). In resolving this motion to dismiss, however, the
Court cannot consider reporting from “www.azcentral.coseg Mayer, 605 F.3d at 230, and
“must credit the allegations of the complaint and not the defendant’s responseseatieing
conflicting allegations,’see Semerenko v. Cendant Corp., 223 F.3d 165, 181 (3d Cir. 2000
Therefore, the Court cannot dismiss Count 9 ankihsis.

And althoughDefendantcontends that[g] Il of the countsfail” because of the Assignment
Agreementov. Br. at 1(emphasis added)), Count 9 alleges breaches of contract that could have
occurred posAssignment Agreementsde, eg., Compl. 111 (alleging a failure taqvide
“continuing advisory assistance”)). The Court must congtrealleged facts “in the light most
favorable to the nonmovantylcDermott, 649 F. App’x at, 266; and “[i]t is sufficient for purposes
of the motion to dismiss to find that Plaintiffsagin[s] [are] not clearly precluded by the language
of the contract,’see Marsalav. Dun & Bradstreet, No. 160302, 2010 WL 11570249, at *1 (D.N.J.
May 27, 2010). Therefore, the Court cannot dismiss Count 9 on this basis, either.

D. Count Ten

Count Tenassen that Defendant “imposed unreasonable standards of performance” in

violation of N.J.S.A § 56:10(e) and providesnumerousexamples supported by factual
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allegations (See Compl. 1 11617). This claim“is ill-suited for resolution on a motion to
dismiss but, “of course, the minimum level of specificity must be preser8 Gas, Inc. v.
Exxonmobil Oil Corp., No. 096236, 2016 WL 816748, at *8 (D.N.J. Feb. 29, 2016jere,
Plaintiffs numerous examples supported by factual allegatames sufficiet to meet that
“minimum level.” See, e.g., Compl. T 117(f) (alleging that Defendant “forc[ed]” Plaintiffs “to
purchase certain business equipment . . . that w[as] unnecessary” such as “marttat{ing]
[Plaintiffs] purchase two additional chocolate fountains”)). Accordinglyinkits’ “claim based
on the imposition of unreasonable standards will survive the instant moSes).e.g., Naik v. 7-
Eleven, Inc., No. 13-4578, 2014 WL 3844792, at *14 (D.N.J. Aug. 5, 2014).
V.  Conclusion
For the above reasons, the Court GRANm$art and DENIESRn-part the motion:
e Counts one through Four are dismisseith prejudice, under the Assignment Agreement;
e Counts Five through Eight, Eleven, and Twelve are dismis@#uut prejudice; and
e Counts Nine and Ten may proceed.
If Plaintiffs can cure any deficiencies identified in this Opinion with amendedhgla
Plaintiffs may do sevithin thirty daysin an amendd thirdparty complaint.If Plaintiffs fail to do
so, the Court may dismiss Counts Five through Eight, Eleven, or Twelve with prejudice.

An appropriaterderaccompanies this Opinion.

g/Esther Salas
Esther Salas, U.S.D.J




