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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ESMERALDA VALENTIN SOTO ,

Plaintiff, Civil Action No. 18-14165(ES)

OPINION

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

SALAS, DISTRICT JUDGE

Before the Court iglaintiff Esmeralda Valentin Soto'appealof Administrative Law
JudgeBrian LeCours’s(the “ALJ") decision denyingPlaintiff’'s application forsupplemental
social security income (“SSI”) beneftbased on her disabiliynderTitle XVI theSocial Security
Act (the “Act”), 42 U.S.C. § 1381et. seq (D.E. No. 1). The Court decides this matter without
oral argument pursuant to Federal Rule of Civil Procedure @&8¢b) ocal Civil Rule 9.1(f). The
Court has subjechatter jursdiction pursuant to 42 U.S.8.405(g). For the reassimelow the
CourtAFFIRMS the Commissioner’s decision
l. FACTUAL AND PROCEDURAL BACKGROUND

Because th€ourt witesprimarily for the benefit of the parties, only the essential facts are
recounted here.On April 2, 2014 Plaintiff filed a claim forSSI benefitsalleging disability
beginning January 1, 2006, due tepression, sleep disorder, sinusitis, breathing problems,
diabdes, and arthritis (D.E. No. 5, Administrative Record (“R.”) &6). The clains weredenied

onJune 3, 2015.1q. at 7G-85). On July 17, 2015, Plaintiff filed a written request for a hearing
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before an ALJ, which was held on May 30, 201%ed id.at 35-55, 100). The ALJissued a
decision on July 31, 201denyingPlaintiff's application forSSI benefitson the grounds that
Plantiff had not been under a disability since the date her application was figdat (L8-29).
Plaintiff sought review from the Appeals Counsdd. (-3). After the Appeal Counsel denied
Plaintiff's request for reviewthe ALJ’s decision became tii®mmissiomr’s final decision.

Plaintiff filed the instant appean September 21, 2018. (D.E. No. 1). After numerous
extensionsPlaintiff filed abriefin support of the instant appemn January 14, 2020.E. No.18
(“PlL. Mov. Br."”)); Defendant filed an opposition on February 28, 2020 (D.E. 9d:kef. Opp.
Br.”)).
Il. LEGAL STANDARD

A. Standard of Review

The Court applies plenary review of the ALajsplication of the law and reviews factual
findings for “substantial evidence 3ee42 U.S.C. § 405(g)chandler v. Comm’r of Soc. Sg667
F.3d 356, 359 (3d Cir. 2011). Substantial evidence is more thmgra ‘scintilla” of evidence and
“means such relevant evidence as a reasonable mind might accept as adequate t@ support
conclusion.” Richardson v. Peralegt02 U.S. 389, 401 (1971). Although substantial evidence
requires “more than a mere scintillanged not rise to the level of a preponderand®écCrea v.
Comm’r of Soc. Sec370 F.3d 357, 360 (3d Cir. 2004). While failure to meet the substantial
evidence standard normally warrants remand, such error is harmless wheraldt have had no
effect mn the ALJ’s decision.”Perkins v. Barnhart79 F. App’x 512, 515 (3d Cir. 2003).

The Court is bound by the ALJ’s findings of fact that are supported by substantial evidence
“even if[it] would have decided the factual inquiry differentlydartranftv. Apfe] 181 F.3d 358,

360 (3d Cir. 1999). “Where evidence in the record is susceptible to more than one rational
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interpretation, [the Court] must accept the Commissioner’s conclusitemo”™v. Comm’r of Soc.
Sec, 186 F. App’x 280, 283 (3d Cir. 2006 hus, this Court is limited in its review because it
cannot “weigh the evidence or substitute its conclusions for those of tHanthst” Williams v.
Sullivan 970 F.2d 1178, 1182 (3d Cir. 1992).

Regarding the ALJ’s assessment of the record, the Third Circuit has skdtbdufjh the
ALJ may weigh the credibility of the evidence, he must give some indication of the evidenbe w
he rejects and his reason(s) for discounting such evideBeoetrettv. Comm’r Soc. Se@20 F.3d
112, 121(3d Cir. 2000). The Third Circuit has noted, however, tBatrfiettdoes not require the
ALJ to use particular language or adhere to a particular format in conductiagatysis. Rather,
the function ofBurnettis to ensure that there is sufficientvd®pment of the record and
explanation of findings to permit meaningful reviewldnes v. Barnhayt364 F.3d 501, 505 (3d
Cir. 2004).

B. Determining Social Security Benefits

To qualify for SSI benefits, the claimant must first establish that shilisabled.” 42
U.S.C. § 1381“Under the Social Security Act, a disability is established where the claimant
demonstrates that there is some medically determinable basis for an impairmesttrasgher]
from engaging in any substantial gainful activity fastatutory twelvemonth period.” Fargnoli
v.Halter, 247 F.3d 34, 38-3@d Cir.2001)(internal citations and quotations omitted)claimant
is disabled only if her physical anentalimpairmentsare “of such severity that [s]he is not only
unable to do [her] previous work but cannot, considering [her] age, education, and work
experience, engage in any other kind of substantial gainful work which exists in the national
economy.]” 42 U.S.C. § 423(d)(2)(A)A physical oomentalimpairmentis an “imparment that

results from anatomical, physiological, or psychological abnormalities whichmend&able by
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medically acceptable clinical and laboratory diagnostic techniquEs.U.S.C. § 423(d)(3).

The Secretary of Health and Human Services has estatilia fivestep sequential
evaluation process to determine whether a plaintiff is disal$e#20 C.F.R. § 416.920. If the
determination at @articularstep is dispositive of whether the plaintiff is or is ditabled, the
inquiry ends. 20 C.F.R. 8§ 416.920(a)(4). The burden rests on the plaintiff to prove steps one
through four. SeeBowen v. Yuckerd82 U.S. 137, 146 n.5 (1987At step five, the burden shifts
to the governmentld.

At step one, the plaintiff must demonstrate tdet has not engaged in any substantial
gainful activity since the onset date of his severe impairment. 20 @§4R4.1520(a)(4)(i) &
416.920(a)(4)(i). Substantial gainful activity is defined as sigamtiphysical or mental activities
that are usually done for pay or profit. 20 C.F.R. 88 404.1572(a) & 416.972(a), (b). If an individual
engages in substantial gainful activihe is not disabled under the regulation, regardless of the
severity of lerimpairment or other factors such as age, education, and work experience. 20 C.F.R.
88 404.1520(b) & 416.920(b). If the plaintiff demonstrabed $1e has not engaged in substantial
gainful activity, the analysis proceeds to step two.

At step two, the piatiff must demonstrate thaehmedically determinable impairment or
the combination of ér impairments is “severe.” 20 C.F.R. 88 404.1520(a)(4)(ii) &
416.920(a)(4)(i)). A “severe” impairment significantly limits a plaintiff's ploal or mental
ability to perform basic work activities. 20 C.F.R. 88 404.1520(c) & 416.920(c). An impairment
or combination of impairments do not satisfy this threshold if medical and othenewidaly
establishes slight abnormalities which have no more than a minimat effean individual's
ability to work. See Newell v. Comm’r of Soc. S&¢.7 F.3d 541, 546 (3d Cir. 2003).

At step three, the ALJ must assess the medical evidence and determine wteether th
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plaintiff's severimpairmen(s) (alone or in combinationpeet orequal an impairment listed in the
Social Security Regulations’ “Listings of Impairments” in 20 C.F.R. § 404, Subpart P, Appendi
1 (“Listing”) . See20 C.F.R. 88 404.1520(a)(4)(iii) & 416.920(a)(4)(iii).

If a plaintiff is not found to be disabled at step three, the analysis continuep tmws:
Before reaching step four, the Abdust first determine a plaintiff's residual functional capacity
(“RFC”). A plaintiff's RFC is the most that a plaintiff can do despite her limitatiahselevant
evidences considered. 20 C.F.R. 8§ 416.945(&} step four,the ALJ determines whether the
plaintiff's RFC permits her to perfortrerpast relevant work. 20 C.F.R. 884.1520(a)(4)(iv) &
416.920(a)(4)(iv). If the plaintiff lacks the RFC to perform any wshidk had done in the past, the
analysis proceeds.

In the final step, the burden shifts to the Commissioner to show that thesgyrsfewant
amount of other work in the national economy that the plaintiff can perform basext ageh
education, work experience, and RFC. 20 C.F.R. 88 404.1520(a)(4)(v) & 416.920(a)(4)(v).
II. DISCUSSION

A. The ALJ’s Decision

At step onethe ALJ determmed that Plaintiff had not engaged in substantial gainful
activity since April 2, 2014, the date Plaintiff filed her SSI benefits applicatiBn.at(20). At
step twothe ALJ concluded that Plaintiff had the following severe impairments: diainelétis
with diabetic neuropathy, carpal tunnel syndrome, lumbar degenerative disc ,dasthgta
affective disorders, postaumatic stress disord€PTSD”), learning disorder, and personality
disorder. [d.). The ALJ concluded that Plaintiff 's gastrivgs not severe at step two as it “would

not impose more than minimal wer&lated limitations of functioning.”1q.). At step threethe
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ALJ determined that Plaintiff did not have an impairment or combination of impairmentseha
or equaled the sevr of one of the impairments listed by the regulationid.).(
At step fourthe ALJprovided a lengthy analysis, concluding that Plaintiff hadRR€to

perform “light work” as defined in 20 C.F.R. § 416.967(b), with the following exceptions:
[S]he [Jcan frequently balance; she can occasionally stoop, kneel,
crouch, crawl, and climb ramps and stairs but is never able to climb
ladders, ropes, and scaffolds; she must avoid concentrated exposure
to vibration; must avoid concentrated exposure to pulmonary
irritants such as fumes, odors, dust and gasses; must avoid
concentrated exposure to hazardous conditions such as unprotected
heights and dangerous machinery; the work must consist of
unskilled tasks, work requiring little or no judgment to do simple
duties that can be learned on the job in a short period of time; and

there can be occasional interaction with the general public, with co
workers and with supeisors.

(Id. at 22). The ALJ concluded th&tlaintiff's medically determinable impairmentould
reasonably be expected to cause the alleged sympton®amiiff's “statements concerning the
intensity, persistence, and limiting effects of these symptoms are not entirsigtennwith the
medical evidence and other evidence in the r¢dordid.).

Finally, at stegive and based on the record and the testimony of the vocational eélkpert,
ALJ determined that Plaintiff was capable of making a sstekadjustment to other work that
exists in the significant numbers in the national econonhg. a 28). Accordingly, The ALJ
found that Plaintifivas notdisabled. Id.).

B. Step Three

Plaintiff argues thathe ALJs stepthreeanalysis “cannot be deciphered, understood or
reviewed.” GeePl. Mov. Br. at 22). With respect to Plaintiff's physical impairmetits,ALJs
stepthreeanalysis reads as follows:

In making this decision, | have considered listings 1.00, 9.00, 11.00,

and 12.00 of Appendix 1, Subpart P of Regulations No.4. The
pertinent listings require specific findings, which are not present in
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this particular case. The medical evidence does not document
listing-level severity, and no acceptable medical source has
mentioned findings equivalent in severity to the criteria of any listed
impairment, individually or in combination.

(R. at 21). Plaintiff contendghatthe ALJs decision{i) failed toconsidehersevere impairments
in combination (Pl. Mov. Br. at 13)ji) failed to compare Plaintiffs asthma to any Listing,
individually or in combination with any other impairments @t 15); (iii) improperly considered
Listings 9.00 (endocrine disorders) in relation to Plaintiff's diabetes and diaketiopathy, win
those conditions should have been comparedlvigting 11.14 (peripheral neuropathig.@at 15-
16), and(iv) generally failed to provide sufficient analyses for this Court “to apply its jidici
review authority in order to determine whethigdre statments quoted abowsere] based on
substantial evidenceid. at 14).

Assuming that Plaintiff is correct and that the ALJ should have performed a betieis
at the third stepRlaintiff fails to show how the outcome would have been differé@tdinary
harmless error review . . . is applicable to administrative appéatdldman v.Comm’rSoc.Sec,
639 E App'x. 810, 814 (3d Cir. 2016) (citin§hinseki v. Sander§56 U.S. 396, 409 (2009).
Where, as here, a plaintiff alleges error by the ALJ, “the burden of showindulhzess is
normally on the party attacking the agency’s determinati@®é Shinsekb56 U.S. at 398This
means that Plaintiff must explainwehe “might have prevailed at step three if the ALJ’s analysis
have been more thorough.Holloman 639 F. App'xat 814. Specifically, Plaintiff must
“affirmatively point[] to specific evidence that demonstrgdtghe should succeed at step three.”
Woodson v. Comm’r Soc. Se6é61 F. App’x 762, 766 (3d Cir. 2016Here, Plaintiff argues that
the ALJ should have considered Listings 1.04, 3.03, and 11.14 in connection to her various
physical impairments (Pl. Mov. Br. at-3#6), butshe fails to identify my evidence of record to

make some demonstration that Plaintiff's impairmseimdividually or in combination, mdahe
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requiremers of the Listings' Thus, even the Court were to find that a portion of the ALJ’s step
three analysis was deficiemtlaintiff neverthelesfails to meet her burden of presenting sufficient
evidence that her medical problems were of listing severity such that the outoatdénawe been
different if the ALJ had been more thorougNilliams v. Comm’r of Soc. Se&56 F. App’x 501,
505 (3d Cir. 2005)Given that the ALJ’s stefour evaluation is supported by substantial evidence,
any error at step three was harmless.

With respect to Plaintiff's mental impairments, Plaingiinilarly argues thathe ALJ’s
decision: () failed to combine the mental impairments (PI. Mov. Br. at (@i§)failed to compare
Plaintiff's learning disorder “with its designated listing at 12.02 for neurocognitivar ddiss
affecting learning and memoryid¢ at 17); (iii) failed to compare Plaintiffs PTSD with “its
designated listing at 12.15 for trauma and stressated disorders”id.); and {v) improperly
considered the opinion of Leslie Williams, Ph. D., a psychological consultant of teea§éacy
and failed to consider the relevant portions of the psychological evaluations performed by J.
Theodore Brown, Jr., PID. and Robert Rekker, Psy. d. at 1722). Accordingly, Plaintiff
argues that the ALfhiled to sufficiently explairhis analysis to permit meaningful revievwd (at
17 & 22).

Plaintiff, again,fails demonstrate that how she was harmedheyALJ'sreview at step
three. While Plaintiff identifiedadditional Listings, as well as portions of Dr. Brownand
Dr. Rekker’spsychological evaluati@which the ALJ allegdly should have considered but did

not, Plaintiff’'s arguments suffer from the sameficiencynoted above Plaintiff fails to explain,

L In a footnote, Plaintiff discusses some evidence in the record regarding peeparneuropathy and carpal
tunnel syndromand argues that the ALJ failto consideisuchevidence at steghree (Pl. Mov. Br. at 1516 n. 2).
Plaintiff goes on to argue that, considering her age, illiteracy, peripheral néyragoad carpal tunnel syndrentthe
combination directs a finding of disability and vocational rule 201.17 if [Piffacetnnot perform light work but is
limited to sedentary work.”1d.). Plaintiff's reference to the evidence in the record #hddresses the ALIRFC
analysis, ot a step threseview.
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based on the evidence of record, how she might have satisfied tha tritee identified Listings
and prevailed astep three.See20 C.F.R. 804.1525(d) (“To meet the requirement of a listing,
you must have a medically determinable impairment(s) that satisfies all of the cnitdnia
listing.”); Williams 970 F.2cat1186 (' In order to qualify for benefits at step three of thgusatial
evaluation process, a claimant must match or equal a listed impaf)ment.

Moreover,the Court disagrethatthe ALJ’'s stephreeanalysisas toPlaintiff's mental
impairments deprivetthe Court of meaningful review. First, the Court does not apetevhen
the ALJ stated that “[b]ased upon the foregoing,réferred onlyto the paragraph immediately
above,and nothing else. SeePIl. Mov. Br. at 18 (“But the ‘foregoing’ refers the forms filled
out by a single DDS psychologist who neither treated nor examined the plaintiff and merely
reviewed whatever psychological evidence was included in the record on the dateefidvat
in April, 2015.]"). The ALJ’s decision clearly indicated that his decision was based on the four
preceding paragraphs where he summarized and analyzed the following evidence in th@)record:
a psychological evaluation performed by Dr. Brown conducted on September 8, 2014 (R. at 377—
381); (i) a bio-psychologicaassessment conducted by the Catholic Charities on March 10, 2014
(id. at 343-59); (iii) a psychological evaluation conducted by Dr. Rekker on February 17, 2015
(id. at 468-70); (v) treatment notes from Padmaja Annamaneni, M.D., Plaintiff's itrgat
psychiatrist; andinally, (iv) theopinion of Dr. Williams dated April 20, 201%( at 8:83). (d.
at 21-22). Infact, most quotes from Dr. Rekker’s psychological evaluatidrich Plaintiff argues
were not consideredere specifically discussed in the ALJ’s opinio@f.Pl. Mov. Br. at 18vith
R. at 21). Based orecited evidengethe ALJ noted the inconsistencias Plaintiff’'s subjective
report of her alcohol and drug use history, as well as whether she waslizegjfior psychiatric

reasons (R. at 21). The ALJ concluded that, while Plaintiff may not have “a consciousaontent
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to mislead,” such inconsistencies suggdshatthe information provided by Plaintiff “generally
may not be entirely reliable (Id.). The ALJ further considered the relevant portions ofén®us
physicians reports, including treatment notes from Plaintiff's treating psychologist, who
consistently giverPlaintiff a global assessment of functioning (“GAF”) scafe60. (d.). The
ALJ ultimately concluded that Plaintiff's mental impairments did not meet “the criteria of any
listed impairment, individually or in combination(R. 2:-22). The Court thus finds thabntrary
to Plaintiff's argumentthe ALJ's decision as a whole, refle¢sufficient development of the
record and explanation of findingsd allow meaningful reviewof the step three analysisSee
Burnett 220 F.3dat119; Jones 364 F.3cdhat 505.

C. Steps Four

At step four, the ALJ determined that Plaintiff had REeC to perform “light work” as
defined in 20 C.F.R. 816.967(b), with additional limitations. (R. at 2Zplaintiff arguesthat
“the light work RFC[was] not based on substantial evidence” and that “the mental [R&€]
utterly without evidentiary foundatng” becaus¢he RFC determination faitlito take into account
that Plaintiff ‘{could not] stand, walk[,] or balance herself without a cangdhahysical
limitations to both hands and both feet, anfdha severely circumscribed mental capacity to
focus, concentrateremember, learn, understand or perform the simplest calculations or mental
associations.” (Pl. Mov. Br. at 28Rlaintiff furtherargues that the ALJ’s decision did not address
“why/what evidence shoj@d] that plaintiff perform the exerti@a demands of light work” and
“how long [could] plaintiff sit, stand and walk and how mufdould] she lift and carry and for
how long?” (Pl. Mov. Br. at 27). The Court disagrees.

When making an RFC determination, an ALJ is required to consider all evidence before

him. Burnett 220 F.3dat 121. However, an ALJ need not discuss in her opinion “every tidbit of

10
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evidence included in the recordqjur v. Barnhart 94 FedApp’x. 130, 133 (3d Cir. 2004), so long
as “the ALJ’'s decision, read as a whdlestrates that the ALJ considered the appropriate factors”
in reaching Is conclusionsJones 364 F.3dat 505.

Here, with respect to Plaintiff’'s physical conditionthe ALJ first addressed Plaintiff's
subjective report of symptoms presented at the hearing, where she statetethalia, she was
able to stand for about an hour and walk for about a block before she began to expeimence pa
(R. at 23). Plaintiff also testified that she was unable to sit for long peraydend over anithat
she ed a cane that was prescribed by her doctor a long timeldgo.The ALJ then considered
inter alia, treatment records from Solania Rios, P.A., Plaintiff's treating physicsistast(R.
511-75);a podiatric evaluation conducted by Fuasto Ramos, D.P.M. on October 3, 2043 (368
76); an X-ray taken on December 11, 2013 (424); medical records from Plaintiff's treating
physiciansfrom approximately December 2013 to December 2014-830); aconsulative
medical examination report from Fracky Merlin, M.D., dated October 15, 201BMG nerve
conduction study date February 19, 20idk &t 48B5); and finally, a consultative medical
examination report from Rashel Potashnik, M.[d. 471-77). Based on these clinical and
diagnostic findings, the ALJ concluded that Plaintiff “has not generally receivetypkeof
medical treatment one would expect for a totally disabled individu#d.”a{ 25). For example,
the ALJ noted that the EMG nerve conduction stwdg“‘not suggestive of severe and disabling
symptoms.” [d. at 24). Similarly, based on Tinel's test conducted byHotashnik the ALJ
concluded that Plaintiff's allegations of bilateral carpal tunnel were not seggaoy the record.
(R. at 26).

In addition to he objective medicavidencethe ALJ alsgroperlyconsidered the medical

opinionslisted aboveand explainedheweight he accorded to eaclid. at 26-27), see Fargnoli

11
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v. Massanari247 F.3d 34, 43 (3d Cir. 2001) (“Although the ALJ may weigh the credibility of the
evidence, he must give some indication of the evidence that he rejects and hissydason(
discouning that evidence.”) (citin@Burnett 220 F.3d at 121).Relevant here, the AJL gave
“greater weight to the opinion of Mohammad Abbassi, M.D.,” who specifically opined on “how
long [could] plaintiff sit, stand and walk and how muftould] she lift and carry and for how
long.” (See idat 26;see alsdl. Mov. Br. at 26). Indeed, the ALJ determined that Dr. Abbassi
overstated Plaintiff's abilities, and based on “the evidence received atgyeduenALJ found that
“slightly greater limiations” were justified. (R. at 27). Plaintiff does not argue that thegai.é

Dr. Abbassi’'s opinionmproper weight The Court thus finds that the ALJ’s RFC determination
regarding Plaintiff's physical impairmentsassupported by substantial evideraethe record as
whole.

Contrary to Plaintiffsassertionthat “the mental RFC is utterly without evidentiary
foundation,” the ALJ'SRFC determination regarding Plaintiff's mental impairments was also
supported by substantial evidence. The ALJ accordeat geight tdhe “well-established history
of mental health treatmeht.(R. at 25);see Morales v. ApfeR25 F. 3d 310, 317 (3d Cir. 2000)
(“A cardinal principle guiding disability eligibility determinations is that the ALdaad treating
physicians’ reports great weight, especially when their opinions reflect exggrgent based on
a continuing observation of the patient’s condition over a prolonged period of timi@&ALJ
considered treatment notes frddn. Annamaneni, Plaintiff'sreating psychiatristvhose notes
dated as far back @gril 2005andprimarily included medical records from 2014 to 2017. (R. at
25;see also idat 428-67 & 489-509). As the ALJ correctly noted, Dknnamanenficonsistently
[gave]Plaintiff a GAF scoe of 60, indicating only moderate limitation in social functionindd. (

at 25 see idat 431 (dated April 3, 2014), 435 (dated August 30, 2013); 439 (dated November 14,

12
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2013); 443 (dated May 6, 2014); 447 (dated September 25, 2014); 492 (dated February 26, 2015);
and 495 (dated July 10, 20)5)The ALJ also considered a kpsychological evaluation from
March 2014 conducted by Catholic Charitiesd noted that this evaluation indicated that
Plaintiff's “mental status examination was normater memory was not impairedghe “was
oriented to time, place, and persoand she “hgd] good impulse control, judgment, insight,
intellectual capacity, and motivation.Td(at 25). Notably, this bipsychological evaluation also
gave Plaintiff a GAF sare of 60. [d.). By comparisonthe ALJ gave little weight to allegations
Plaintiff provided during the consultative examinations before Dr. Brown and Dr. Rekkeng w

she alleged that, for example, there were times where she did not recognizebbadh(R. at

25). Considering the remaining content in Dr. Brown’s and Dr. Rekkers’s reports, the ALJ found
that they “did not provide a detailed assessment of [Plaintiff’'s] mentaidumiog” and gave those
reports “some weight.” Id. at 26). Plaintiff argues that the ALJ “marginaliz[ed]” Dr. Brown’s

and Dr. Rekker’s reports, which, according to Plainitiijuded‘detailed assessments.” (Pl. Mov.

Br. at 31). This argument, againyites the Court to reweigh the evidence the ALJ specificall
considered and accorded less weight becausedbtirs’ opinions were based on statements
contradictory to “longitudinal medical evidence” from Plaintiff’s treating p&tcists The Court
cannotreweigh evidencand does not do s&ee Williams970F.2d at 1182Morales 225 F.3d

at 317. The ALJ provided a sufficient explanation, supported by the record, as to the weight he
was attributing to the opinion evidencelhe Court thus findsno error in the ALJ'SRFC
determination regarding Plaintiff's rental impairmentsand finds that the ALJ's RFC
determination to be supported by substantial evidence.

D. Step Five

13



Case 2:18-cv-14165-ES Document 20 Filed 11/30/20 Page 14 of 18 PagelD: 702

Next, Plaintiff argues thatthe ALJ’s construction of hypothetical questioning to the VE
did not include albf Plaintiff's credibly established mental limitatiohgPIl. Mov. Br. at 29-33).
At step three, e ALJ found that Plaintiff “had moderate limitation with understanding,
remembering, and applying information; moderate difficulties with interacting withrgthe
moderate difficulties with concentration, persistence, or maintaining paceni&hdimitations
with adapting or managing herself.” (R. at 22). It is unclear t&€Cthet whether Plaintiff takes
issue with all or someopf thesdindings Nowhere in Plaintiff's brief does she specify that certain
mental limitationsvere improperly excludedhen at step fourthe ALJ found that Plaintiff was
able to perform “light wark,” which required thatinter alia, “the work must consist of unskilled
tasks, work requiring little or no judgment to do simple duties that can be learned on the job in a
short period of time; and there can be occasional interaction with the genera) withlico
workers and with supervisors.1d(at 27). Instead, Plaintiff appears to argue that the hypothetical
guestions in this case are “virtually identical” to the ones the Third CircuitedjetRamirez v.
Barnhart where the court found that “a requirement that a job be limited to one or two step tasks
... does not adequately encompass a finding that Ramirez often has deficiencies in tiongentra
persistence, or pace.” 372 F.3d 546, 554 (3d Cir. 2004) (internal quotationandrkferation
omitted). Plaintiff also releonTirone v. Astrugwhere the Court held that the ALJ’s hypothetical
guestion did not properly include the limitation that the plaintiff had at least a “ated®fficulty
in sustaining concentration, pestance and pace.” No.@g15, 2009, WL 2488153, at *7 (D.N.J.
Aug. 11, 2009). The Court thus assumesttiamedical limitations that the ALJ allegedly failed
to includeherewas that Plaintiff had “moderate difficulties with concentration, persistenc
maintaining pace.” Based on this assumption, the @sagrees with Plaintiff

Contrary to Plaintiff's apparent argumerRamirezdid not establish “a categorical

14
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prohibition against using ‘simple tasks’ limitation after an ALJ has found thairaant ‘often’
faces difficulties in ‘concentration, persistence, or paetess v. Comm’r Soc. Se@31 F.3d 198,
212 (3d Cir. 2019). “[Alsimple tasks’ limitation is acceptable after such a finding, as long as the
ALJ offers a valid explanation far.” 1d. As discussed above, the ALJ sufficigrexplairedwhy
Plaintiff's “moderate difficulties with concentration, persistence, or maimgipace” verenot so
significantsuch that sheaowld still perform “unskilled tasks” requiring little or no judgment and
with duties that can be learned on the job in a short period of time. In addigo,.dalso noted
thatif Plaintiff were experienag the degree of difficultys she alleged, “one wial reasonabl[y]
expect to see that reflected in the -pgychological evaluation or the treatment notes from
Dr. Annamaneni.” (R. at 25). Yet the bsychological evaluation stated that Plaintiff's “memory
was not impaired” and she had “good impulse control, judgment, insight, intellectuatyagrat
motivation.” (d.).

Finally, Plaintiff agues thatthe VE'’s testimony that Plaintiff could perform jobs as
“assembler, electrical accessoriesatid “document preparemicrofilming” is “in stark conlict
with their description in the [Dictionary of Occupational Titles (“DOT”)|(Pl. Mov. Br. at 33
36). Plaintiff argues that DOT’s description of “assembler, electrical awoesd” requires
“detecting defects through testing,” whishnconsistenwith the RFC determination that Plaintiff
could perform light work thatinter alia, requiring“little or no judgemeritor involving “simple
duties that can be learned on the job in a short period of tiffek.at 34-35; R. at 27). Plaintiff
further agues that the DOT’s description of “document preparer, microfilming” is a seyiguttar
with language requirement beyond Plaintiff's level, which is inconsistent withreegemnts that
Plaintiff could perform light work andvas illiterate. (Pl. Mov. Br. 833-34;seeR. at 27& 50—

51).
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The ALJ’s decision at step five was based on the VE’s testimony that Plaintiff coul
perform three types of jobs: “production assembler,” DOT number 708834“assembler,
electrical accessories I,” DOT number 729640; and “document preparer, microfilming,” DOT
number 249.58D18. (R. 28). Plaintiff mounts no challenge to the VE'’s testimony regarding the
first job type, “production assembler.” As the Commissioner correctly points out, the
Commissioner need only identify one type of job existing in significant numbers in the hationa
economy to meet his stépe burden. 20 C.F.R. § 416.966(b) (stating “if work that you can do
does exist in the national economy, we will determine that you are not disabBdtause
Plaintiff fails to raise any conflict between the VE’s testimony and the DEgarding the job
“production assembler,” the ALJ’s decisimnaffirmed on this basis

The Court further finds that no inconsistency exists between the VE'’s testimony and the
DOT'’s description regarding the job “assembler, electrical accessorieshi” DOT lists the
following qualification for this job: Strength Level: LighWork; General Educational
Development (“GED”) Level: Reasoning Development Level 2, Mathemabeakelopment
Level 1, and Language Development Level 2; and Specific Vocational Preparatiori)(‘5&rel
2.2 With respect to Plaintiff's argument that sheuld only do job requiring “little or no
judgement” or involving “simple duties that can be learned on the job in a short period,bf time
the relevant qualifications are Reasoning Development and SVP. Specificallywiibbs
Reasoning kvel 2, such as “assembler, electrical accessorigsi$suerequire an employee to
be able to “[a]pply commonsense understanding to carry out instructions furnished m wréte

or diagrammatic fornjand d]eal with problems involving several concrete variables in or from

2 ASSEMBLER ELECTRICAL ACCESSORIES| (Code: 729.68010), Dictionary of Occupational Titles,
https://occupationalinfo.org/72/729687010.htm|
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standardized situatioris. Jobs with a SVP level 2 means that a typical worker n§apts/thing
beyond short demonstration up to and including 1 month” to “learn the techniques, acquire the
information, and develop the facility needed for average performaAgpX. C. Where, as here,
plaintiffs were limited to simple, repetitive tasksurts have repeated found that pegintiffs are
at least suited for jobs that requireaRening Level 2. Zirnsak v. Colvin777 F.3d 607, 618 (3d
Cir. 2014) (collecting cases). Some couréve even ruledhat plaintiffswith a limitation of
“simple, routine tasks/unskilled work” could perform a level 3 reasoning ljgk(collecting cases
and statinghat“there is no brightine rule stating whether there ipar seconflict between a job
that requires level 3 reasoning and a finding that a claimant should be limited t® aidpbutine
work”). Similarly, where claimants, like Plaintiff, were limited to unskilled wainle, suitable jobs
are those with an SVP oft@2. SSR 0&4p, 2000 WL 1898704, at *3 (Dec. 4, 20@qQW]nskilled
work corresponds to an SVP 6fZ'). Accordingly, the VE’s testimony and his description of the
job “assembler, electrical accessories I” is consistent with the descriptitme iiDOT and
constitutes substantial evidence on which the ALJ based his decision at step five.
V. CONCLUSION

For the foregoing reasons, tGeurtAFFIRMSthe decision of th€ommissioner of Social

Security. An appropriate Order accompanies this Opinion.

s/Esther Salas

3 Appendix € Dictionary of Occupational Titlesittps://occupationalinfo.org/appendxc_1 hithéreinafter
“Appx. C").
4 The Court note that the remaining job discussed by the VE, “document preparer, miegefibmly has a

Strength Level requirement of Sedentary Work, while the hypothetical questiostsucted by the ALdequiral the
employee to “perform a range of light wdrkR. at 49);DOCUMENT PREPARE MICROFILMING (Code: 249.587018),
Dictionary of Occupational Titledttps://occupationalinfo.org/24/249587018 htntowever,as discussed above,
the Commissionemee only identify onetype ofjob existing in significant numbers in the national economy to meet
his stepfive burden, which he had. The Court thus does not address Plaintiff's argumentsngetfzediob of
“document preparer, microfilming.”
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Esther Salas, U.S.D.J.
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