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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KARIM TAHIR G.,
Civil Action No. 18-17175 (ES)
Petitioner,
V. : OPINION
STEVEN AHRENDT,

Respondent.

SALAS, DISTRICT JUDGE

PetitionerKarim Tahir G.(“Petitioner”) is currently being detained by the Department of
Homeland Security, Immigration and Customs Enforcement (“DHS/ICE”) atttweai County
Detention Centein Gadsden, Alabama OnApril 5, 2018 Petitioner filed the instanuetition for
writ of habeascorpus under 28 U.S.C. 8§ 224dhallenging his prolonged detentidaring his
removal proceedings. (D.E. No."Betitiori). Fa the reasons stated below, @©eurt will grant
the Petition.
l. BACKGROUND

Petitioner is a citizen and national of Jamaigho arrived in the United States New
York, New York in 1994 (D.E. No. 379, “Amended Petitiohor “Am. Pet.”, § 26. On March
23, 2005, Petitioner was convictedNew York Supreme Court of criminal possession of a loaded
firearm  (D.E. No. 293 at 3. He was sentenced to oear of imprisonment. I¢.). On
December 1, 2009, Petitioner was convicted by a jury in the United States Distrittf@ the

Eastern District of New York for various offenses involving crackague cocaine and firearms.
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(D.E. No. 294 at 2. Petitioner was sentenced to 20 years imprisonméit. at 3. After
several appeals to the Second Circuit,@ctober 26, 2016, theastern District of New York
ultimatelyresentenced Petitioner to time serve(D.E. No. 29-8.

Petitioner was detained WQE on October 27, 2016.(D.E. No. 292). On the same day,
he was served with a Notice to Appear charging him with removability from the UBii#tels
pursuant to section 212(a)(6)(A)(i) of the Immigration and Nationality Atd.). On December
12, 2016, Petitioner appeared, with counsel, for a master calendar hearing and bond hearing
before an immigration judge(D.E. No. 291, “Burgus Decl.; 1 3. The master calendar hearing
was adjourned to January 10, 2@ the bond hearing was adjourned to April 5, 201allow
Petitioner time to prepare(ld.). On January 10, 2017, the immigration cdurtheradjourned
themaster calenddrearing to February 7, 2017(1d. 1 4. On February 7, 2017, Petitioner filed
an application for relief from removal atfthtwas adjourned to April 26, 2017 to allow him time
to prepare. I¢l. 1 5.

On April 5, 2017, Petitioner appeared with counsel for a bond hearing before an
immigration judge, and the immigration judge made no change to Petitioner’'s s{&du§. 6;
D.E. No. 299). On April 12, 2017, Petitioner’s counsel filed a motion to withdraw representation
in the immigration court. (Burgus Decl. § ¥ On April 26, 2017, Petitioner appeared with
counsel for a master calendar hearing, and the immigration judge granted Petitionef'scounse
motion to withdraw. (Id. § 8). Petitioner'smaster calenddrearing was adjourned to June 30,
2017 to allow him time to prepare(ld.). Also on April 26, 2017, Petitioner appeared for a bond

hearing, but the immigration judge made no chanfd. 9. On June 28, 2017, Petitioner filed

L The “bond hearing” does not appear to have beeactualbond hearing, but rathermsephhearing see
Matter of Joseph22 I&N Dec. 799 (BIA 1999), to determine whether he was properly detained under § 1226(c)
(Am. Pet.y 3).
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a motion for a continuance with the immigration court, and the immigration judaeed the

motion and rescheduled the June 30, 2@h8ter calenddrearing to July 18, 2017(1d. 1 10.

On July 18, 2017, Petitioner appeared at the master calendar hearing with counsel, and the
immigration court scheduled the matter to a hearing emrtérits of the applications for relief
September 8, 2017(Id. § 11). On that date, the immigration court rescheduled the hearing to
September 15, 2017 at the joint request of the partiek.| 12.

On September 15, 2017, Petitioner appeared for his individual hearing on the merits of his
applications for relief. (Id. 1 13. At the conclusion of the hearing, the immigration judge denied
Petitioner’s application for relief and ordered him removéttl.; Answer,Ex. |, September 15,
2017 Immigration Court Order On October 12, 2017, Petitioner appealed the decision of the
immigration judge to the Board of Immigration Appeals (“BIA”YBurgus Decl. 1 14 On
March 5, 2018, the BIA issued a decision dismissing Petitioner’s appeal and affirmilegigion
of the immigration judge.(D.E. No. 29-11).

On March 20, 2018, Petitioner filed a petition for review with the Second Cir¢Biee
Golding v. Barr Docket No. 18-772).0n April 10, 2018, Petitioner filed a motion to reconside
with the BIA. (Burgus Decl.J] 15. On November 16, 2018, the BIA denied the motion for
reconsideration.(D.E. No. 2912). On February 15, 2019, Petitioner filed a motion to reopen
with the BIA. (Burgus Decly 16§. On May 9, 2019, the Secor@ircuit granted Petitioner’s
motion for a stay of removal(D.E. No. 29-13).

While his proceedings were ongoing in immigration court, on April 5, 2018, Petitioner
filed apetition for awrit of habeascorpus pursuant to 28 U.S.C. § 2241 challenging étisrdion
during his immigration proceedings before the United States District CourhdoBSduthern
District of New York. (Petitiorat ). On December 6, 2018, the District Court for the Southern
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District of New York transferred the Petition to this @ou(Docket Entry dated December 6,
2018 between D.E. No. 19 and D.E. N0).20

On February 19, 2019, this Court entered an order to answer, requiring Respondent to
respond to the Petition within 45 days. (D.E. No. 21). Petitioner thereafter sabaptie se
motion toamend the Petition (D.E. No. 23, “Motion to Amepd”His initial Petition challenged
his mandatory detention status under 8 U.S.C. § 1226(c), arguing that he should be detained
pursuant to 8 U.S.C. § 1226(a) and therefore entitled tmd bearing. 1¢.). In his Motion to
Amend, Petitioner argukhat he is entitled to a hearing pursuanbterrerecSanchez v. Warden
York Cty. Prison905 F.3d 208 (3d Cir. 201®ecause he has been subject to a final order of
removal since March 2018.1d().

On May 24, 2019, Respondent filed #hieswer to the Petition. (D.E. No. 2nswer’).
In the Answer, Respondent acknowledged that Petitioner had been subject to a final order of
removaland scheduled for a hearing pursuarGterrercSanchez (Id.). However, before the
hearing took place, the Second Circuit entered a stay in Petitioner’'s immigramnttuereby
reverting him to preemovatorder detention under § 1226(c)ld.J. Because he was once again
subject to mandatory detention, and his continued detention is not so prolonged and unreasonable
that it amounts to an arbitrary application of section 1226(c) and a violation of the due process
clause Respondent argudisat his Pgtion should be denied. Id)).

Counsel thereafter entered an appearance on behalf of Petitioner and submittgd a repl
(D.E. No. 32, Reply). Petitioner argue¢hat his detention has become prolonged and
unreasonable and therefore he is entitled to a bond hearidg. (

On July 11, 2019, Petitioner filed a “Motion to Compel Joinder of Necessary Parties
Pursuant to Rule 19, Fed. R. Civ. P.” (D.E. No."3@inder Motiori). In hisJoinder Motion,
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Petitioner is seeking to adaveral additiongbartiesbecause “the claims asserieyl Petitioner
necessarilymplicate theseadditional Respondentsince they are the parties that would need to
take action in ordefor him to bescheduled for and appear at a custody review hearing, as he ha
requested in his petition for a writ of habeas cofpudd. at 1). Respondent opposes Petitioner’s
request to join additional respondents, arguing that before transfévigngdtter to the District of
New Jersey, the United States District Court for the Southern Districtvofvidek found that the
warden of Bergen County Jail is the proper respondent in this matter. (D.E. No. 39). Refsponde
further argues that jurisdiction remains with this Court even after Petiti@sebeen transferred,
thereby rendering Petitioner’s request unnecessafigl.).

The following day, Petitioner filed a secomwbtion toamend thePetition. (D.E. No. 37,
“Second Motion to Amerig. In thatmotion, Petitioner is seeking to include two additional
grounds for relief: hevas subjected to an illegal arrest when he was detainediSyMarshals
and/orU.S. Bureau 6 Prisons based oran ICE detainey and hisre-arrest by U.S. Mrshals

pursuant t@n ICEdetainer also violated tH&fth Amendment due process cladsgld.).

2 Petitioner'sJoinder Motioris denied without prejudice. When transferring this matter to the Districtwf N

Jersey, the Southern District of New York already found that Steven Ahtkedtarden of Bergen County Jail, was
the sole proper respondent because Petitioner was detaireedththe time of filing. (D.E. No. 19 at 6As such,
that portion of Petitioner'doinderMotion has already been adjudicated. MoreoverJtirderMotion was also
based on the fact that Petitioner was being held at LaSalle Detention Fadiityt4( 6, 8-10). However,because
Petitioner isnow being detained at Etowah County Detention Geanté&labama his joinder request regardirige
LaSalle Detention Facilitis moot Consequently, to the extent not already decided by the SoutherntDishizw
York, Petitioneis request will be denied without prejudice. If Respondent is unable to effectudtentthénearing
as ordered in this Opinion, Petitioner may renewJbiader Motion.

s Previously, the Court entered an Order instructing Petitioner to advise whether lkdikethe Court to

rule on his pendin@econd Motion to Amend or to enter an opinion granting his original Petition and deeming his
SecondMotion to Amendwithdrawn. D.E. No. 40). Petitioner responded and advised that he wanted the Court to
grant the original Petition, and he was withdrawing $é&condMotion to Amend. (D.E. No. 41).Therefore,
Petitioner'sSecond Motion to Amend (D.E. No. 40) is deemed withdrawn.
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. JURISDICTION

Under 28 U.S.C. § 2241(c), habeas relief “shall not extend to a prisoner unlg@ge .is
in custody in violation of the Constitution or laws or treaties of the UnitedsSta8 U.S.C.
8§2241(c)(3). A federal court has subject matter jurisdiction under 8§ 2241(c)(3) if two
requirements are satisfied) {the petitioner is “in custgd’ and (i) the custody is alleged to be
“in violation of the Constitution or laws or treaties of the United States.” 28 Us2241(c)(3);
Maleng v. Cook490 U.S. 488, 490 (1989).

TheCourt has subject matter jurisdiction over this Petition und2d8 Because Petitioner
(i) was detained within its jurisdiction, by a custodian within its jurisdiction, at theharféed
his Petition,see Spencer v. Lemma23 U.S. 1, 7 (1998Braden v. 30th Judicial Circuit Court
410 U.S. 484, 495, 500 (1973)and (i) asserts that hidetention is not statutorily authorized
seeZadvydasv. Davis 533 U.S. 678, 699 (2001¢havezAlvarez v. Warden York Cty. Prison
783 F.3d 469 (3d Cir. 2015ndDiop v. ICE/Homeland Sed56 F.3d 221, 234 (3d Cir. 2011).
1. DISCUSSION

Federal law sets forth the authority of the Attorney General to detain alienmavaie
proceedings. Title 8 U.S.C. § 1226 governs the peemovatorder detention of an alien. Section
1226(a) authorizes the Attorney General to arrest and to detain or release, an aliewy, @endi
decision on whether the alien is to be removed from the United States, except dsdpnovi
subsection (c). Section 1226(a) provides, in relevant part:

On a warrant issued by the Attorney General, an alienbeayrested and
detained pending a decision on whether the alien is to be removed from the

United States. Except as provided in subsection (c) of this section and
pending such decision, the Attorney General-

(2) may continue to detain the arrested alien; and
(2) may release the alien on
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(A) bond of at least $1,500 with security approved by, and
containing conditions prescribed by, the Attorney General;
or

(B) conditional parole; . . .

8 U.S.C. § 1226(a).
Certain criminal aliens, however, are subjeantindatory detention pending the outcome
of removal proceedings, pursuant to 8 U.S.C. § 1226(c)(1), which provides in relevant part:

The Attorney General shall take into custody any alien who—

(A) is inadmissible by reason of having committed any offense
coverdl in section 1182(a)(2) of this title,

(B) is deportable by reason of having committed any offense
covered in Section 1227(a)(2)(A)(ii), (A)(iii), (B), (C), or (D) of
this title,

(C) s deportable under section 1227(a)(2)(A)(i) of this title on the
basis of an o#fnse for which the alien has been sentence[d] to a
term of imprisonment of at least 1 year, or

(D) is inadmissible under section 1182(a)(3)(B) of this title or
deportable under section 1227(a)(4)(B) of this title,

when the alien is released, without regard to whether the
alien is released on parole, supervised release, or probation,
and without regard to whether the alien may be arrested or
imprisoned again for the same offense.

Here, both parties agree that Petitioner is detained pursuant to §)1B26&tise the
Second Circuit has entered a stay of his remo&ge Leslie v. Att'y Ger678 F.3d 265, 270 (3d
Cir. 2012.

In Demore v. KimtheSupremeCourt determined that 8§ 1226(gas facially constitutional
as “[d]etention during removal proceedings is a constitutionally permissible phétqirbcess.”
538 U.S. 510, 5312003). In reaching this conclusion, tifupremeCourt noted that in most
cases detention under the stafasted only a month and a half and that even in cases where an

appeal was taken to the BIA, detention pursuant to § 1226(c) lasted an average of four months,



indicating that detention under the statute was often brief and had a defined beginning and end
point at the conclusion of removal proceedings. at 529. Because th&upremeCourt found

the statute constitutional, it rejectibe petitioner’s challenge even thoutte etitioner had spent

a period of approximately six months in detentio. at530. Thus, afteDemore detention for

less than six months was insufficient to support aapgdied challenge to detention under the
statute.

In Diop, the Third Circuit considered whether a petitioner was entitled to a bond hearing
nearly three years into his detention under § 1226656 F.3dat 223—-26. The Third Circuit
heldthat “when detention becomes unreasonable, the Due Process Clause deimeaniisg, at
which the Government bears the burden of proving that continued detention is necessalty to fulf
the purposes of the detention statutéd. at 233. The Third Circuit emphasizetthat Demore
relied on the facthat “mandatory detention pursuant to § 1226(c) lasts only for a ‘very limited
time’ in the vast majority of cases,” aritterefore the result inDemore“may well have been
different” if the petitioner's detention had been “significantly longer than Vieeage.” Diop,

656 F.3d at 23-34 (quotingDemore 538 U.S. at 529 & n.12).The Third Circuit thus interpreted
§1226(c) to “contain[ ] an implicit limitation of reasonableness: the statute reagthconly
mandatory detention that is reasonable in lengthl’ at 235. Beyond that pointwhich can be
determined only by a “faglependent inquiry,id. at 233—the statute “yields to the constitutional
requirement that there be a further, individualized, inquiry into whether continuetidetis
necessary to carry out the statute’s purpasedt 235.

In ChavezAlvarez the Third Circuit again determined thailZ26(c) should be read to
contain an implicit reasonableness limitation, and that detention beyond the point of
reasonableness absent a bond hearing would be unconstitutié8&lF.3dat 475. The Third
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Circuit further held that, absent bad faith on plaet of the ptitioner, “beginning sometime after
the sixmonth timeframe considered Bemoreand certainly by the time [the petitioner] had been
detained for one year, the burdens to [the petitioner’s] liberties [will outweighjuatification

for usirg presumptions to detain him without bond to further the goals of the statisteat 478.

In Jennings v. Rodriguezhe Supreme Court reversed the Ninth Citsuiblding that
1226(c)did not authorize prolonged detention without a bond hearit®g8 S.Ct. 830 (2018)
Applying the canon of constitutional avoidance, the Ninth Circuit had construed § 1226(c)
require an automatic bond hearing before the immigration judge at six months of deteSd®n.
Rodriguez v. Robbing804 F.3d 1060, 10485 (9thCir. 2015). The Court rejected the lower
court’s “implausible construction” and remanded for the Ninth Circuit to demidthe first
instance whether due process requires a bond hearing with the burden on the government when
detention becomes prolongedd. at 84247, 851. As such, the Court idenningsexpressly
declined to consider the issue of whether unreasonably prolonged or indefinitéodedexter
§ 1226(c) comports with constitutional due process requiremesée Lopez v. Sessiohl. 18
4189, 2018 WL 2932726, at *13 (S.D.N.Y. June 12, 2@IB)e Court did not reach the merits
of the constitutional challenge before it, instead holding that there was no dtauiaranteed
right to ‘periodic bond hearings’ under Sections 1225(b) and 1226(c)y9stdennings a
petitioner may still bringan asapplied challenge to his prolonged detentioBeeDrydenv.
Green 321 F.Supp.3d 49601 O.N.J.2018)(finding that asapplied challenges remain viable
postJennings.

Jenningsabrogated the Third Circuit’s holdingsop andChavezAlvarezto the extent
those decisions rely on constitutional avoidance and read an implicit limitatreasainableness
into § 1226(c). Although the Third Circuit has not yet provided explicit guidance to lower courts
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regarding pstJenningschallenges to prolonged detention under § 1226(c), it stated in dicta that
“Jenningsdid not call into question our constitutional holding Diop that detention under

§ 1226(c) may violate due process if unreasonably longdrbot v. Warden Hudson Ctgorr.
Facility, 906 F.3d 274, 278 (3d Cir. 2018) (finding that the reasonableness inquiry it performed in
Diop andChavezAlvarezis inappropriate in the context of § 1226(a)J.ourts in this district have
found that “the posienningsasapplied analysis, as it turns out, is very similar, and perhaps
identical, to the former analysis undgiop.” See Glennis H. v. Rodrigyd%o. 18-16439, 2019

WL 2866069, at *2 (D.N.J. July 2, 201@)Whether detention under § 1226(c) is constitutiona
continues to be a function of the length of the detentidrereby the constitutional case for
continued detention without inquiry into its necessity becomes more and more suspietttaside
continues Thus, at some point, detention under 8§ 1226icdni individual case, may become so
unreasonable as to amount to an arbitrary deprivation of liberty in violation of the Dues®r
Clausé) (internal citations and quotationarksomitted).

Here, Petitioner has been detained doer three yearsand argues that his continued
detention under 8 1226(c) without a bond hearing is a violation of the Due Process claggly. (R
at 2). Respondenacknowledges that Petitionaray still make an aspplied challenge to his
prolonged detention, but argatbat Petioner’s detention renot become unreasonably prolonged
andthe length of higletention is the result of Petitioner’'s challesgehis removaband not the
fault of the Government (Answerat 10).

The length of Petitioner’'s detentisubstantiallyexceels the outer time limitation of one
year set forth ilChavezAlvarez* As a general matter, courts in this District have found detention

for a year, or just over a year, insufficient to support anpgdied challenge to a § 1226(c)

4 This is true even if the Court looks only at the tiRetitionerhas been detained pursuant to § 1226(c).
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detention posfennings Seege.g, Charles A. v. GreerNo. 181158, 2018 WL 3360765, at *5
(D.N.J. July 10, 2018).Longer periods of detention without a bond hearing, however, have been
found to violate due processSeeGlennis H, 2019 WL 2866069, at *821 months)Pryce v.
Green No.18-3501, 2019 WL 2118785 (D.N.J. May 15, 20{22 month¥ Oscar B. v. Warden
Essex Cty. Corr. FacilityNo. 18-11524, 2019 WL 1569822, at *3 (D.N.J. Apr. 10, 20(®)
months);Thomas C. A. v. GregNo. 181004, 2018 WL 4110941, at+*6 (D.N.J. Aug. 29, 2018)
(15 months)K.A. v. GreenNo. 183436, 2018 WL 3742631, at *4 (D.N.J. Aug. 7, 2018) (19
months);Carlos L. C. v. Gregr2019 WL 1110388, at *3 (D.N.J. Mar. 11, 2019) (27 montinsi);
see Selvin M. R. v. GreeP019 WL 981651, at *3 (D.N.J. Feb. 27, 2019) (finding that detention
for 14 months that is largely the result of his own requests for continuances or otheriméiays
proceedings did not justify habeas relief).

Here, the Court need hdecide whether detention for six months to a year (or slightly over
a year) is unreasonable, as Petitioner has been detained for approximatelgatseeell beyond
the oneyear outer limit set fortin ChavezAlvarez See783 F.3dat478 Though Respondent
has argued that the length of detention is attributable to Petitioner becausebkerhastively
litigating his case in immigration couAnswer at 10), notabJyRespondenhas not argued that
Petitioner is acting in bad faith or lacks vialsleallenges to his removalTo the contrary, as
discussed above, th®econdCircuit granted him a stayappointed counseah his case; and
scheduled oral argumenivhich suggests a viable challengeBecause Petitioner has been
detained well beyond the tu limit set forth inChavezAlvarez and there is no evidence of
Petitioner’s bad faith, the Court finds that his detention has become unreasonably prelmiged
that due process requires that Petitioner be afforded an individualized bond hearingabefore
immigration judge. That bond hearing shall be conducted pursuant to the procedures and

11



standards outlined iDiop. See Borbqt906 F.3d at 279 (noting thBiop places the burden of
proof on the government in § 1226(c) cases).

V. CONCLUSION

For the forgoing reasons, the Petitiongsanted® An appropriate aerfollows.

s/ Esther Salas
Esther Salas, U.S.D.J.

5 Petitioner also recently requestidt the Court order Petitioner be returned to New Jersey from Alabama

for the bond hearing. (D.E. No. 42). Petitioner makes his request bethhere are frequently technical issues
with the audievideo connection between Etowah and the Elizabeth, NJ Immigration Court, and this could pose a
issue for his bond hearing.(ld. at 1). The Counvill dery his request at this time. To the exteahnection issues
cause his bond hearing to be delayed for an unreasonable amount of time, counsebis@yhie request.
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