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NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

VITO MANENTE and DENISE MANENTE, Civil Action No.: 19-9665

Plaintiffs,
OPINION & ORDER
V.

MS. BLUEMEL - IRS Agent, et al.,

Defendants.

CECCHI, District Judge.

l. INTRODUCTION

This matter comes before the court on the motion of Defendants the United States of
America, Ms. Bluemel, DenisB. Davis, and Christine L. Dawi(“Defendants”) to dismiss the
amended complaint (ECF No. 14) pursuant toldfal Rules of CivilProcedure 12(b)(1) and
12(b)(6). ECF No. 15. Pro se Plaintiffs Vito Manente andenise Manente (“Plaintiffs”)
opposed the motidr(ECF No. 16) and Defendants replied (ECF No. 17). The motion is decided
without oral argument pursuant to Federaldraf Civil Procedure 78(b). For the reasons set

forth below, Defendants’ main to dismiss (ECF No. 15) GRANTED.

1 Plaintiffs concede that the individual detkants should be dismissed and “agree[] with
Defendants to have the Court treat this aslia against the United States.” ECF No. 16 at 3.
Plaintiffs also rescind their request for punitive damages and their request for “declaratory relief
of taxes.” Id. at 10. Nevertheless, to the extenirfiffs seek any sort of declaratory relief in

this matter, such relief is bad by the Declaratory Judgment AGee28 U.S.C. § 2201
(Declaratory Judgment Act does roithorize declaratory relief “withespect to Federal taxes or
other action brought under section 74#8the Internal Revenue Code.§ee also Bob Jones
Univ. v. Simon416 U.S. 725, 732 n.7 (1974).
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. BACKGROUND

The suit arises out of Plaintiffs’ attempts geek damages for ajjed collection actions
by the Internal Revenue Service (“IRS”), injtine relief, and a tax refund under 26 U.S.C. 8§
7422. ECF No. 14 1 1. Specifically at issue herePdatiffs’ federal income tax returns for the
years 2012 through 2016. Id. § 4. Plaintiffs allebat they were not subject to income tax
withholding during those years because theyewsot “employees” as defined by the Internal
Revenue Code and accordingly their wages were not taxable “income.” Id. § 7. The IRS
disallowed Plaintiffs’ refund claim in 2018, warnddaintiffs that they would be subject to
penalties if they did not withdraw theirv¥olous positions, and when Plaintiffs refused, the IRS
assessed penalties on Plaintiffs. Id. 1 9-11. Pl&srdiso allege the IRBas offset the refund
claimed for the 2017 tax years against lidgigii for the 2014, 2015, and 2016 tax years and has
sent Plaintiffs a “Notie of Intent to (levyyour property or rights tproperty” on June 17, 2019.
d. 17 9(f), 22.

1. LEGAL STANDARD

A. Rule 12(b)(1) of the Federal Rules of Civil Procedure

A court must grant a motion ttismiss under Federal Rule Givil Procedure 12(b)(1) if
the court determines that it lacksbgact-matter jurisdiction over a clainsee In re Schering
Plough Corp. Intron/Temodar Consumer Class Acti6i8 F.3d 235, 243 (3d Cir. 2012).
“Generally, where a defendant moves to dismiss uRige 12(b)(1) for lack of subject-matter
jurisdiction, the plaintiffoears the burden of proving by a poederance of the evidence that the
Court has subject madt jurisdiction.”Connelly Firm, P.C. v. U.S. Dep’t of the Treasu¥p. 15-
2695, 2016 WL 1559299, at *2 (D.N.J. Apr. 18, 2016) (ci@muld Elecs. Inc. v. United States

220 F.3d 169, 178 (3d Cir. 2000)). A motion to dissnbased on sovereign immunity is
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properly brought pursuant Rule 12(b)(1) becassgereign immunity implicates the Court’s
subject-mattejurisdiction. See Blanciak v. Allegheny Ludlum Corp7 F.3d 690, 693 n.2 (3d
Cir. 1996). In considering a motion pursuant to RL2¢b)(1), the Court must determine whether
the motion “presents a ‘facial’ attack or a ‘faatuattack on the claim at issue, because that
distinction determines how ¢hpleading must be reviewedConstitutional Party of Pa. v.
Aichele 757 F.3d 347, 357-58 (3d Cir. 2014). A facial elttdis an argument that considers a
claim on its face athasserts that it is insuffent to invoke the subjechatter jurisdiction of the
court.” Id. at 358. A factual attack, in contrast, “is an argument thaetiseno subject matter
jurisdiction because the facts of the casedo not support thesaerted jurisdictiond.

Here, Defendants’ motion asserts the defensowéreign immunitypased on the facts as
pleaded in the amended complaamid is thus dacial attack.See Defilippo v. AlImeidaNo. 17-
13026, 2019 WL 3985625, at *2 (D.N.J. Aug. 21, 201$%e alsoECF No. 15-1 at 4.
Accordingly, the Court “must ownlconsider the allegations a@fie complaint and documents
referenced therein and attachdreto, in the light most favorable to the plaintifithele 757
F.3d at 358. Further, “Eleventh Amendment imntyins an affirmative defense” and thus
Defendants bear the burdengbfowing thait applies.Carter v. Cityof Philadelphia 181 F.3d
339, 347 (3d Cir. 1999).

B. Rule 12(b)(6) of the Federal Rules of Civil Procedure

To survive dismissal under Rule 12(b)(6), a complaint must meet the pleading
requirements of Fed. R. Civ. P. 8(a)(2) and “cantaifficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its faceA8hcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). The purpose of Rule 8(a)(2) is

to give the defendant “fair nag” of the claims against iTwombly 550 U.S. at 555. In
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evaluating the sufficiency of a eglaint, a court must accept alell-pleaded factual allegations
as true and draw all reasonable infexes in favor of the non-moving partfhillips v. Cty. of
Allegheny 515 F.3d 224, 234 (3d Cir. 2008). Ultirely, though, factual allegations must
support a right to relief thas more than speculativelwombly 550 U.S. at 555. A complaint
“that offers ‘labels and conclusis’ or . . . tenders ‘naked agsens’ devoid offurther factual
enhancement,” will not sufficelgbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 545, 557).
Alternatively, a claim has “facial plausibility wheie plaintiff pleads factual content that allows
the court to draw the reasdna inference that the defendaist liable for the misconduct
alleged.” Igbal, 556 U.S. at 678. The party seeking dssal under Rule 12(b)(6) bears the
burden of demonstrating that no claim upon whrelief may be granted has been stated.
Hedges v. United State$04 F.3d 744, 750 (3d Cir. 2005).

V. DISCUSSION

A. Wrongful Levy Damages Claim

The Court lacks jurisdictionver Plaintiffs’ wrongful levydamages claim as the United
States has not waived sovereign immunity. “Wasvef the Government’s sovereign immunity,
to be effective, must be ‘unequivocally expressedriited States v. Nordic Vill., Inc503 U.S.
30, 33 (1992) (quotingrwin v. Department of Veterans Affajr498 U.S. 89, 95 (1990)). It is
the plaintiff “who bears the burden of showing an unequivocal waiver of sovereign immunity”
when a claim is asserted against government defendasgan v. United State2012 WL
2979041, at *1 (D.N.J. July 20, 2012).

Plaintiffs have failed to meeheir burden here. Plainfsf wrongful levy damages claim
stems from their allegations thétte IRS improperly levied against them to collect unpaid taxes

and penalties. Section 7426(h) of the InteRalenue Code permits st a wrongful levy by
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a person “other than the person against whoassessed the tax out of which such levy arose.”
26 U.S.C. § 7426(a)(1). Plaintiffs’ claim, howay does not fall within Section 7426(h)’s
limited waiver of sovereign immunity becausee tbtatute does not #atrize a suit by the
taxpayer on behalf of themselvé&zee, e.gKomlo v. United State$57 F. App’x 85, 88 (3d Cir.
2016) (“[Plaintiff] lacks recourse under the statlecause she is the ‘person against whom’ the
IRS ‘assessed the tax’ giving rise the levy at issue.”). Thelae, the wrongful levy damages
claim is barred by sovereign immunity and mi& dismissed for lack of subject matter
jurisdiction.
B. Claim for Injunctive Relief

Plaintiffs’ request to enjoin tIRS from penalizing Plaintiffs1 the future for their IRS
filings from 2012 through 2016 is barred by a statdirectly on point. The Tax Anti-Injunction
Act states that “no suit for the purpose of rasirey the assessments or collection of any tax
shall be maintained in any court by apegrson[.]” 26 U.S.C. § 7421(a). The Act also
“withdraw[s] jurisdiction from the state and fede courts to entertain suits” to enjoin tax
assessments, or lExtions actionsLundberg v. United State$20 F. Supp. 2d 25, 28 (D.D.C.
2010). Plaintiffs’ argument that igh suit fits withinthe exceptions to the Tax Anti-Injunction
Act is unavailing. The exceptions to the Tax Anti-Injunction act are applicable only in
“extraordinary circumstances” where “under nocemstances could the Government prevail”
and “equity jurisdiction otherwise existsEnochs v. Williams Packing & Nav. C870 U.S. 1,
7 (1962). The high bar needed to invoke these dimepis not met here, as Plaintiffs’ claims
rely on a strained reading of theternal Revenue Code, which as discussed below, is without

merit and has been repeatedly rejected byowuaricourts. AccordinglyPlaintiffs’ claim for
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injunctive relief must be denied as it is barreddtgtute and not within th Court’s purview to
consider.
C. Refund Claim

Finally, Plaintiffs’ refund claim fails as mattexf law. Plaintiffs’ have failed to state a
claim here because, even accepting the allegatiotteiamended complaint as true, it is well-
settled that Plaintiffs’ interpretation of theténnal Revenue Code iscorrect and that privately-
employed workers are employe&ge United States v. Conn808 F.2d 942, 944 (3d Cir. 1990)
(“Every court which has ever considered the éskas unequivocally rejeed the argument that
wages are not income.”XJnited States v. Lathgm754 F.2d 747, 750 (7th Cir. 1985)
([Plaintiff's argument]that under 26 U.S.C. § 3401(c) thategory of ‘employee’ does not
include privately employed wage earners is a preposterous reading of the statnied) States
v. HendricksonCase No. 06-11753, 2007 WL 2385071, at *3, *4 (E.D. Mich. May 2, 2007)
(“Defendants’ contention that thiholding applies only to government workers is frivolous and
false. . . . Defendants are prohibited from filing aay return . . . that is based on the false and
frivolous claims set forth in Cracking the Code that only federal, state or local government
workers are liable for the payment of federatome tax.”). Indeed, someourts have even
sanctioned litigants for proceeding under such a the®eg Briggs v. Comm’'rl1l T.C.M.
(CCH) 1389 (May 2, 2016). While the Court will rsginction Plaintiffs athis time, it notes that
their refund claim lacks any basisthe law and must be dismissed.

V. CONCLUSION

IT ISTHEREFORE on this 38" day of November 2020,
ORDERED that Defendants’ motion to dismiss (ECF No. 15/GRANTED; and it is

further
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ORDERED that the amended complaint (ECF No. 14DI$SMISSED; and it is finally

ORDERED that the Clerk of the @urt shall mail a copy ahis Order and Opinion to
Plaintiffs and shall mark this matt€t OSED.

SO ORDERED.

o

CLAIRE C. CECCHI,U.SD.J.




