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LETTER OPINION FILED WITH THE CLERK OF THE COURT

Re: J.CC.v.L.C,
Civil Action No. 19-21889 (SDW) (LDW)

Counsel:

Petitioner J.C.C (“Petitioner”) brings this proceedinfPetition”) against Respondent
N.L.C. (“Respondent”) under the Hague Convention on the Civil Aspects of Internationd! Chil
Abduction (“the Hague Convention”) and the International Child Abduction Remedies Act
(“ICARA"), 42 U.S.C. 8 1160kt seq. (D.E.1, 7.) Petitioner alleges th&espondent wrongfully
retained theitwo minor daughtes in the United Stateseginning on January 21, 2Q1&nd
requests that tlyebe returned to El Salvadér This Court assumes the parties are familiar with
the factual issues in this matter and references only those facts relewartt becessary fothe
resolution of the &tition. For the reasons stated herein, teétn isGRANTED.

LEGAL STANDARD

The Hague Convention was enacted “to ensure the prompt return of children tatéhe St
of their habitual residence when they have been wrongfully removed” and “to ensure that rights of
custody and of access under the law of one Contracting State are effectively respibetedner

! Petitioner initially moved for an Order to Show Cause fordtitelreris return onDecember 23, 2019(D.E. 1.)
Following unsuccessful settlement discussions, and reftéewing the parties’ filing@ this matter this Courtheld
an evidentiary hearing ddctober 20, 2020
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Contracting States.” Hague Convention, Preamble, Art. 1. “Any person seeking the feturn o
child in the United States may commence a civil action under the Hague Convention by filing a
petition in a court of the jurisdictioin which the child is located.Benitez v. Hernandez, Civ. No.
17917, 2017 WL 1404317, at *2 (citilg2 U.S.C. 8§ 11603(b)). Pursuant to the narrow focus of
the Hague Convention and the ICARA, this Court is not empowésechake custody
determination®or to judge who is the more fit parer@eid. at *1. Rather, this Court is limited

to “restor[ing] the status quo where there has been a wrongful removal, and tpeyjrethy
rulings on divorce and custody to be made in the proper jurisdictidn.”

“[T]o state aprima facie case in a proceeding under the Hague Convention for the return
of a child wrongfully removed to or retained in another State, the petitioner mustséskgbh
preponderance of the evidence that: (1) the child was habitually resident in enarfstatas
removed to a different State; (2) the removal was in breach of the petitioneodycrights under
the law of the State of habitual residence; and (3) the petitioner was exercisengghtsat the
time of removal.” Id. Although the Hague Convention does not define “habitual residence,” the
Third Circuit defines the term to mean the place where the child “has been phywieadnt for
an amount of time sufficient for acclimatization and which has a ‘degree of sritj@ose’ from
the child’s perspective.Feder v. Evans-Feder, 63 F.3d 217, 224 (3d Cir. 1995). A “determination
of whether any particular place satisfies this standard must focus on the chiloharstiscof an
analysis of the child’s circumstances hat place and the parents’ present, shared intentions
regarding their child’s presence thered.

“If the court finds wrongful removal or retention, the burden shifts to the respondent to
prove an affirmative defense to the return of the child to the country of habitunesiunder
Article 13 of theHague ConventianBaxter v. Baxter, 423 F.3d 363, 36@8d Cir. 2005). The
respondent must prove the defense of consent or acquiescence to the removali@r bgtent
preponderance of the evidence,the defense of a grave risk of harm by clear and convincing
evidence. Id. (citing 42 U.S.C. § 11603(e)(R) “The affirmative defenses are narrowly
construed and the finding of article 13 exception “does not automatically preclude an order
of return’ 1d. (citations omitted).

DISCUSSION

A.

Petitioneris a citizen and resident & Salvador. (Tr. at 35) Responderis a citizenof
El Salvadorandhas beera resident of the United Stateghce she moved from El Salvador in
2017. GeeTr. at 12627.) Together, they have two daughters, I.M.C., ay&arold citizen of
the United States, and \Q., a 9yearold citizen of El Salvadofthe “Children”). (Tr. at 36.§
Following their divorce in December 2016 and pursuant taltidgment of Divorce entered in
Family Court the parties agreed thaetitioner would have physical custody of the Childaad

2 Citations to “R. Ex.” refer to Respondent’s exhibits entered into evidence durinGahit's October 20, 2020
evidentiary hearing. Citations to “P. Ex.” refer to Petitioner’s exhibitseredtinto evidence during that hearing.
Citations to “Tr.” refer to the hearing transcripthis Letter Opinion also cites to Respondent’s Closingl Biigf,
(D.E. 50), Petitioner’s Closing Trial Brief, (D.E. 51), and the recdstions contained therein.

31.M.C. was born while Respondent was on vacation in the United St&2664n (See Tr. at 37.)
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thatRespondent would pay child suppartd have visitation rights(P. Ex. B see Tr. at 10-13,
25-28.} Respondent moved to the United States about six months after the divorce. (Tr. at 111.)

On October 222018, Petitioner signedrtarizedravel authorization for the Children to
visit Respondent during their break at the end of the school year. (P (tExvet authorization
for “temporary” and “touristic purposes$eeTr. at 40) Respondent paid for the Children’s plane
tickets—a roundtrip departing El Salvador on October 31, 2018 and returning January 21, 2019.
(P. Ex. E.§ While the Children werabroag on November 23, 2018gtitioner paidheir school
enrollment fees in anticipation that they would start the rdwd year in El Salvador in January.
(Tr. at 46-41) However,in early January 2019, Respondent called Petitioner to inform him that
she would not be returning the Children. (Tr. a#8) He immediately flew to the United States
to convince Respondent to return tBaildren on January 24 as agreed (Id) He was
unsuccessfuand, on March 5, 2019, he filed a petition under the Hague Convention with the
Central Authority of ElI Salvador for the return of the Children. (P. Ex.He)also continued to
call, email and visitRespondent in an attempt to negotiate the Children’s ret&ee.P( EX. W,
X, Z; Tr. at 56-55.) Petitioner filed the instant suit in this Court on December 23, 2019. (D.E. 1.)

Applying the Third Circuit's definition of habitual residence to the facts, this Ceurt i
satisfied thaEl Salvadomwas theChildreris habitual residence prior their retentionhere in the
United Stateby RespondentPrior tothe retentionthe Children had lived in EI Salvador for the
entirety of their lives and had booked flights to return to El Salvador in time for the new school
year for which they were enrolle{See P. Ex. E.) Under the terms of tlegally binding Judgment
of Divorce,which Responderdagreed tpthe Children were to live with Petitionemd under the
terms ofthenotarized Travel Authorization, the Children’s visit to the United Statesneasit to
be“temporary.” (P. Ex. B, F.) In surRetitioner hashownby a prg@onderance of the evidence
thatboth he anl Respondenintended forEl Salvadorto bethe Childrers permanent residence
prior to their retention in the United StateRespondent’s decision to retain the Childrestp
January 21, 2019vas unilateral, as evidenced by Petitioner’s continuous attempts to exercise his
parental rights at the time oftemtionandsince then(SeeP. Ex. W, X, Z; Tr. a##8-55.) Petitioner
has thereforestablisled a prima facie caseunder the Hague Convention.

B.

As an affirmative defense, Respondent argues that there is a “grave risk of thvdh@” t
Children if they are returned to El Salvador because Petitioner has a history oflphgsiaaing
Respondent and ¢nChildren (D.E. 50 at 43.) At the October 20, 202@videntiary hearing,
Respondent testified regarding instances in wRietitionerabused her, including (1) in Florida
in 2004, when he punched her in the stomakhe she was pregnt (2) in El Salvador in 2011,
when her pulled her by the shirt in front of her sister’s friends; (3) in El Salvador in 2012, when
he pulled her by the arm and bruisethe day before her sister's weddir{d) in El Salvador in

4 Under the terms of the Judgment of Divorce, the parties shared “parental gyitingrich provided Respondent
with “an equal say” over some major decisions regarding the Children, but not decisiorsstiaioéing and medical
treatment. $eeTr. at 25-30.)

5> The flights were purchased separateRespondent reimbursed Petitioner for his purchase of the departure tickets
and she bought the return tickets hers€lt. at 4647, 128.)
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2014,when he punched her in the eye; and (5) in El Salvador in, @6 he hit her in front of

the Children. (See Tr. at 105-08.) In support of these allegations, Respondent submitted an
undated seiphotograph purportedly showing the black eye she received from the 2014 incident.
(R. Ex. RA1)) She also testified thaer psychologistiagnoseder with posttraumatic stress
disorder priotto the divorce, as a result of Petitioner’'s abuse. (Tr. at 109-11.)

Respondenfurthertestified that after she moved to the United States, she discovered that
Petitioner was abusing thettaughters, and testified regarding incidents incWwhiPetitioner
(1) struck V.I.C. in the face, causing her to bruise and miss school; (2) struck iMtke
shoulder, causing her to bruisard (3)kicked I1.M.C. in front & his mother and sisters, who did
not intervene (Tr. 112-14.) In support of these allegations, Respondent submiéggectively,
(1) an undated screenshot frawideo call purporting to show V.I.C.’s face bruise; (2) an undated
photograph showing an unidentified and bruised shoulder; and (3) a July 31, 2018, screenshot of
a Facebook message allegedly sent by I.M.C. asking a friend to inform a family merhber tha
father beat her(R. Ex. RA-2, RA-4, RA-5.)

However,Respondent’s allegations of abuse are undercut by her own testimony that she
agreed to Petitioner’s primary physical custody of the Children after the pavibesadi and sole
physicalcustody after she moved to the United States. (Tr. a2ll2b The allegations are also
contradicted by her testimony that she allowed Petitioner to spend extended time dicthe wit
Children after she retained them, includihg following instanceg1) in April 2019, theChildren
slept at Petitioner’s hotel when fiew in to celebrate V.I1.Cs birthdaywith the family andwith
V.I.C.’s class (2) in June 2019, the Children stayed with Petitioner at his aunt’s house when he
flew in for I.M.C.’s graduation(3) in August 2019, I.M.C. flew alone to El Salvador and sthy
with Petitioner for a month; (4) in October 2019, I..M.C. flew to Mexico City aloratemd a
concertwith Petitioner; (5)n November 2019, the Childrestayed at Petitioner’s hotel whéae
flew in for [.M.C.’s birthday (Tr. at 129-32, see Tr. at $4-59) Furthermore, on January 27, 2020,
following Petitioner’sfiling of the instant suit, Respondent filedaavsuit in El Salvador Family
Court to modify the terms of the Judgment of Divorce and obtain sole custody of the Children. (P
Ex. AB.) That lawsuit, which is pending, does not mention any allegations of abuse or bgglect
Petitioner. [d.; see Tr. 19-22.)

In view of the foregoing, this Court finds that Respondent has not established grave risk of
harm by*“clear and convincingvidence See Baxter, 423 F.3d at 373 The Third Circuit has
explainedhat the exception applies to “situations in which the child faces a real riskngftoet,
physically or psychologically, as a result of repatriation,” but does not apply to situatiores whe
“repatriation might cause inconvenience or hardship, eliminate certain educati@sanomic
opportunities, or not comport with the chddpreferences.1d. (quotations and citations omitted)
Here,Respondent has testified that the Children wish to stay in the United States, butrstte has
entered into evidence any police reposntemporaneousnedical report$, or eyewitness

6 This Court gives liteweight to the testimony dfM.C.’s licensed professional counselBatriciaTownsendZales,

who treated I.M.C. for nine sessions between January 15 and March 10,(2820r. at 89.) The treatment began
more than a year after Respondent claims she discovered the abuse and six dat#iafter Berved Respondent in

this sut. (See D.E. 6.) Although Ms. Townsendales testified that I.M.(discussed physical abuse by her father,
she also testified that she did not vetifyl.C.’s statements because she treated the child in a clinical (and not forensic)
capacityi.e., her ‘job was to stabiliz§l.M.C.’s] moods” (Tr. at 99;see Tr. at 95-99.) Shealsotestified that she was
unaware of I.M.C.’s multiple unsupervised stays with Petitioner in 2019, inclufiin@.Is flights to Mexico and El
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testimony to corroborate the alleged physical abuse that occurred in Florida and El Salvador.
Respondent cannot meet her evidentiary burden with testimony and undated photographs alone
when the record shows that she allowed the Children to stay with Petitioner multigertithe

year following her alleged discovery of the Children’s abuse, for unsupervised stretdnes of t
ranging from overnight hotel stays in the U.S. to a mdonly stay in El Salvador. Such actions

are not consistent with her testimaimat repatriation is a grave riskher Children’s safety.

C.

Although Respondent has not rebutted Petitioneni'sia facie case® ° under Art. 13 of
the Hague Convention, a court mago“refuse to order the return of the child if it finds that the
child objects to being returned and has attained an age and degree of maturity at which i
appropriate to take account of its viewd$ai-Yi Yang v. Fu-Chiang Tsui, 499 F.3d 259, 278 (3d
Cir. 2007) (citation and quotation omitted). However, this exception is to be “construed narrowly,”
and even when it is proven, “the court retains the discretion to order the returncbildhié it
would further the aim of the Convention which is to provide for the return of a wrongfully removed
child.” 1d. (citations and quotation omitted).

This Court declined to hear testimony from the Children at the October 20, 2020
evidentiary hearing as it would have been redundant, needlessly harmful to the Children, and
potentially influenced by Respondengee id. (explaining that a “child’s wishes should not be
considered” if they are “the product of undue influence” (citations and quotations ojniiféith)
respect to V.1.C., specifically, a niyearold child is not of “appropriate age and maturity” to
object to her return to her habitual residentahan v. Duquette, 613 A.2d 486, 490 (N.J. Super.

Ct. App. Div. 1992). With respect to I.M.C., this Court additionally considered that I.M.C. has
been in Respondent’s exclusive custody for the past year (and the majority of the pastdjvo yea
and would thus naturally prefer to remain in the United States instead of nomdgeggain and
changing her social environmerfiee Gatica v. Martinez, Civ. No. 1621750, 2011 WL 2110291,

at *2 (S.D. Fla. May 25, 2011). But Respondent’s continued retention of I.M.C. would frustrate
the aim of the Hague Convention. This Court wikrefore “exercise its discretion to order the
child’s returri to El Salvador despite the child*preference to remdinin the United States.

Salvador (Tr. at 99-100) Thus,this Court will notrely on Ms. TownseneZales’s testimony to corroborate
Respondent’s testimony.

" This Court declined to hear testimony from the Children for the reasatesinfra Discussion § C.

8 To the extent Respondent argues that Petitioner consented or acquiesced to the Ghjldgewith her, this Court

finds that Petitioner neither consented nor acquiesced. Respondent retaingittitea @ithout Petitioner’'s consent
after January 21,9, and Respondent has not identified any statement from Petitioner resemblargadiermal
renunciation of rightsSee Baxter, 423 F.3dat371(“[T] he defense of acquiescence has been held to require an act or
statement with the requisite formglitsuch as testimony in a judicial proceeding; a convincing written renunciation
of rights; or a consistent attitude of acquiescence over a significant petiog 6 (citation and quotation omitted)).

9 To the extent Respondent argues that the Children are excepted from return undeof&te ¥ague Convention
because they arséttled intheir] new environment this Court notes that the Art. 12 exception does not apply where
the petition was filed within one year of wrongful retenti@ee Yang v. Tsui, 416 F.3d 199, 208.4 (3d Cir. 2005)

That is the case here, where the Children were wrongfully retained on January 21, @@t8,Retition was filed in
this Court on December 23, 2019. (D.E. 1.)
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Gonzalez Locicero v. Nazor Lurashi, 321 F. Supp. 2d 295, 29B.P.R. 2004)see Tsai-Yi Yang,
499 F.3d at 278.

CONCLUSION

For the reasons set forth abotre Petitiorto return the minor Chilénto El Salvadoiis
GRANTED. An appropriate order follows.

s/ Susan D. Wigenton
SUSAN D. WIGENTON
UNITED STATESDISTRICT JUDGE

Orig: Clerk
CC: Leda D. Wettre, U.S.M.J.
Parties
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