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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

KAREN MCDERMOTT,

Plaintiff,

) 2:20-cv-03496-K SH-CLW
-against

OPINION AND ORDER

CAREALLIES, INC. and AMANDA
CALVITTI,

Defendants.

Introduction

This matter comes before the Court on the motionplaintiff Karen McDermott
(“Plaintiff”) to remand thisactionto the Superior Courvf New JerseyD.E. 16]. Defendants
CareAllies, Inc. (“CareAllies”) and Amanda CalvittiGalvitti”) (collectively, “Defendants”have
opposed the motion [D.E. I ®laintiff hasfiled a reply [D.E. 18]; and the Honorable Katharine
S. Hayden has referred the motion to the undersigned. Eae#isons stated beloRlaintiff's
motion iISGRANTED.
Background

Plaintiff initially brought this action in New Jersey Superior Court in Felgra@20.See
D.E. 1 Exhibit A. Plaintiff's originalcomplaint namsone defendant, Quadre, Inc(“Qualcare”)
and alleges thatfter working for Quatarefor approximately six year&laintiff wasunlawfully
terminated under circumstances relating to her FMLA leave and subsequentocldisability
benefits.ld. at [ 716. The original complaint@indsin disability discrimination and retaliation
under the New Jersey Law Against Discrimination (the “NJLAD) at 1 1732.

The action was timely removed to this Court. D.E[lleNotice of Removal providsthat

CareAllies—not Qualcare-is Plaintiff's former employerand therefore, the proper defendant
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entity. Id. at  5f). In the Notice of RemovalCareAlliesassertedederal jurisdictionbased on
diversityof citizenship under 28 U.S.C. 1 13382 namely that Plaintiff is acitizen of New Jersey
that CareAllies is eDelawarecorporation with its headquarters and principal place of business in
Texas and that Quahre’s New Jersey corporate residence is irrelevant becausea@uatver
employed Plaintiffld. at[{ § 7, n.1,and Exhibits BC, D.

Before an answer was interposé&dintiff filed an Amended Complaint (the “Amended
Complaint”) as a matter of coursasauthorized undefeDp R. Civ. P. 15(a)(1).D.E. 5 seeFeD.

R.Civ.P.15(a)(1) seee.q, Granger vVAssocs. Abstract2010 U.S. Dist. LEXIS 155303, at *14

(D.N.J. Apr. 6, 2010§“Under Rule 15(a), a party has a right to amend a complaint as a matter of
course as to any party that has not answgrethe Amended Complaint diffefrom the original
complant in threerespecs, one of which is entral to this motion. First, it procescagainst
CareAllies rather than Qualre. Se@enerallyAmended Complaintd. at 9. Second, it adda
breach of contraatlaim. Id. at Y 3842. Third—and where things get proceduralhotny—it
namesCalvitti as a defendant. Calvitti is alleged to be Plaintiff’'s former manager daraider

and abettor oDefendant CareAllieg[discrimination against Plaintiff.Td. at 6.

The addition ofCalvitti complicates matters becauGalvitti, like Plaintiff, is a New Jersey
residen. Id. at 1l 4, 7. As noted, theéNotice of Removal claimsefleral jurisdiction based &8
U.S.C. 81332(a),whichrequires “complete diversityj’e., that“in cases with multiple plaintiffs
or multiple defendants, no plaintiff be a citizen of the same state as any defeddambelli

Fireworks Mfg. Co. v. Wood, 592 F.3d 412, 419 (3d Cir. 2q&@ing cases) Thus,Calvitti's

presencarguably destroys theasis forfederaljurisdictionover this matter.

! Section 1332(a) also requires an amount in controversy exceeding $75,000. The NotiogowélRe
provides that “[t|he entire amount in controversy, while not specifically enueddraPlaintiff's complaint,
appears to contemplate an amount exceedingutheos value of $75,000.” D.E. 1 at 1 6.
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Shortly after Plaintiff filedthe Amended Complaint, Defendants moved to compel
arbitration. D.E. 7. The Court administratively terminated that motion pendingialean the
present motion. D.E. 15.

Analysis

Analytical Framework

Thekey question in deciding this motigresents itselat thevery outset viz., what is the
correctframeworkin addressinghow Plaintiff’'s postremoval addition of Calvitti impactghe
guestion of remarl

Plaintiff's argument isprimarily grounded in fraudulent joinder, a decidedly plaintiff
friendly doctrinewhich provides that [tv] hen a nordiverse party has been joined as a defendant,
then in the absence of a substantial federal quéstienremoving defendant may avoid remand
only by demonstrating that the ndiverse party was fraudulently joired.e., that ‘there is no
reasonable basis in fact or colorable ground supporting the claim against the joinedndefenda
no real intention in good faith to prosecute the action against the defendants orjsegk a

judgment” In re Briscoe448 F.3d 201, 217 (3d Cir. 200@uotingBatoff v. State Farm Ins. Co.

977 F.2d 848, 851 (3d Cir. 1992pefendantsmeanwhileprimarily contendhatthe Court should
apply28 U.S.C. §1447(6é)whichstates that “[if after removal the plaintiff seeks to join additional
defendants whose joinder would destroy subject matter jurisdiction, the coudemgayoinder,
or permit joinder and remand the action to the State ¢a28tU.S.C. §1447(e).In analyzing
joinder undeisection§ 1447(e), courts in énThird Circuit “regularly apply the factors set forth

by the United States Court of Appeals for the Fifth Circulié@msgesv. Deere & Ca.833 F.2d

2 The claims in this action arise under state commonaw. SeegenerallyAmended Complaint.

? While Defendantsrgue thag 1447e) providesthe proper analysishey alscaddressraudulent joinder
3
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1179 (5th Cir. 1987)cert.denied 493 U.S. 81,110 S. Ct. 150, 107 L. Ed. 2d 108 (1989).,
“(1) the extent to which the purpose of the amendment is to defeat federal jurisditiwhgther
plaintiff has been dilatory in asking for amendment; (3) whether plaintiff willigpaifcantly
injured if amendment is not allowed; and (4) any other factors bearing on the equitigof Ci

Perth Amboy v. Safeco Ins. Co. of Am., 539 F. Supp. 2d 742535@.N.J. 2007)citing

Hensgens833 F.2d at 118and collecting casgsreport and recommendation adoptéd9 F.

Supp. 2d 742 (D.N.J. 2008).

The parties’dispute over how to dalressthis motion is for good reasonAs will be
discussedCalvitti was not fraudulently joinedonversely the Hensgendactorsappear tdavor
Defendants. Thus, ifthreshold question is also a dispositive one. Moredath, arguments carry
water. Indeedthere is a sharp split opinionas to which standard applies in 8pgecificsituation
before the Coutti.e., where postemoval, a plaintiffamends her complaint as of right to add a
nondiverse party—with considerable authority on both sides of the ledgemoted inSussman

v. Capital One, N.A.2014 U.S. Dist. LEXIS 151866 (D.N.J. Oct. 24, 2014):

[w]hen a claimant amends his complaint as a matter of right under
Rule 15(a) of the Federal Rules of Civil Procedure to join- non
diverse parties who would destroy diversity jurisdiction, some
debate exists between district courts as to whether Section
1447(e)—which permits the court to deny joinder where a party
seeks to add parties that would destroy diverfsitgdiction—still
applies. Most courts and commentators appear to embrace the
applicability of Section 1447(e) under such circumstances. Some
courts, however, suggest that the fraudulent joinder analysis . . .
applies to determine whether parties, whoaatged to a complaint
that has been amended poatoval, are improperly joined.

“ 1t should be noted that § 1447(e) and fraudulent joingsrdovetail to acertaindegree, as some “[clourts
have . . . recognized that the fraudulent joinder doctrine may be an apprommasntedf the 1447(e)
analysis.”"Neuner v. Samost, 2012 U.S. Dist. LEXIS 167084, at *6 (D.N.J. Nov. 26, 2012) (citeg).cas
However, the majority view appears to be thhe standard applied to an assertion of fraudulent joinder .
. . differs from that . . . under 28 U.S.C. § 1447(e).” Route 27, LLC v. Getty ®amdliktg., 2011 U.S.
Dist. LEXIS 34375, at *12 n.4 (D.N.J. Mar. 29, 201diJing cases).
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Id. at *5-7 (collecting cases on both sides of dispute; citations omittiiitnately, the Court will
conclude that fraudulent joindprovidesthe proper framewotkandtherefore because Calvitti's

joinder was not fraudulenthat remand is propér.

® Before reachinghis question, the Court must contend with another analytical quandary. There exists a
longstanding principle that “[g]enerally, federal diversity jurisdiction is datezd at the time of removal.”

Perth Amboy, 539 F. Supp. 2d at 752 (citiNgw Rock Assk Partners, LP v. Preferred Entity
Advancements, Inc101 F.3d 1492, 1503 (3d Cir. 1996)). Taken to its logical extreme, this would seem to
foreclose any substantive jurisdictional analysis, since no resident defendamted in the complaittiat

was @erativeat the time of removal.

However, a distinction has emerged between-msbval amendments that change the nature of the claims
asserted at the time of removal (to which the abeferenced principle applies), and postnoval joinder

of new parties (to which it does not). As explaine@iKeefe v. Mercede8enz United States, LL214
F.R.D. 266 (E.D. Pa. 2003):

a plaintiff's attempt to amend his complaint posinoval by reducing the
amount in controversy is dealt with differently th[a]n when the plaintiff
amends his complaint to join a ndiverse party . . . . When a party
reduces the amount in controversyjsaltering a claim that the court has
already established subject matter jurisdiction over. In contrast, when the
complaint is amended to assert a new claim against-dinerse party by
joinder or thirdparty practice, the court must analyze it[|]s sobjeatter
jurisdiction over the new claim because it was not present at the time of
removal.

Id. at 281 (citations omittedBussmarfollows suit. The defendanthereopposed a fraudulent joinder
analysis in connection with a naliverse defendant who was joined prshoval, citing the statement in
Cavallini v. State Farm Mut. Auto Ins. Co., 44 F.3d 256, 264 (5th Cir. 1995)@haomplaint amended
postremoval canot divest a federal court of jurisdiction.” 2014 U.S. Dist. LEXIS 151866, at *14TheS.
court distinguishe€avallini as follows:

in Cavallini, at issue was not the addition of a fibwerse defendant, but
rather the addition of factual allegationsaengt a nordiverse party who
was already a defendant at the time of removal. Const@awallini to
mean that the court cannot consider the-pasioval joinder of parties that
would defeat subject matter jurisdiction flies in the face of explicit fédera
statutes stating the contrary.

Id. (citing 28 U.S.C. 1447(e) and quoting 28 U.S.C. 1447(c)) (“If at any time b&faejudgment it
appears that the district court lacks subject matter jurisdiction, the caldeesteahanded.”).

For these reasonthe Court construes the directive to determine jurisdiction based on the carapthim
time of removal to require, on the one hand, consideration aflggationsas pled at the time of removal;
and on the otheg jurisdictional assessmenttbépatiesnamed in the Amended Complai@bnsequently
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Mayes v. Rapoport, 198 F.3d 457 (4th Cir. 1989)he leading case supporting 8

1447(e)/Hensgenanalysis In a frequentlycited footnote, the Fourth Circuit explaithatin
circumstances such as het& 1447(e) conflicts with Rule 15(a), which permits a plaintiff to
amend his complaint without leave afwt ‘before a responsive pleading is serVettl. at 462

n.11 (quoting Fed. R. Civ. P. 15(&)The conflict arises “because, if the plaintiff can add a
nondiverse defendant without the district court exercising its discretion over winettiefendant
should be joined, then, under 8§ 1447(e), the district court would be forced to remandethe cas

without determining the propriety of joindédd.; seealsoMackey v. J.P. Morgan Chase Bank,

N.A., 786 F. Supp. 2d 1338, 1340 (E.D. Mich. 20[)] here is an inherent tension between the
right to amend a complaint once as a matter of course under Rule 15(a) and the discreti@aconfe
by § 1447(e),as Rule 15(a) seemingly leaves no role for the court to play in determining whether

a nondiverse defendant should be joined as a party.”) (quddiains v. National General

Insurance Co., 2010 U.S. Dist. LEXIS 113325, 2010 WL 4259949, at *1 (E.D. Mich. Oct. 25,

2010)and citingJ. Lewis Cooper Co. v. Diageo North America, Inc., 370 F. Supp.2d 613, 618

(E.D. Mich. 2003). Mayesanswesthat a cohesive reading of Rules 15(a), 19, andldhg with

8 1447(e) “resolves any doubts over whether the district courtéhdbority to pass upon any
attempts-- even those for which the plaintiff needs no leave of ceutd join a nondiverse
defendant’and concludsthat“a district court has the authority to reject a pestoval joinder
that implicate28 U.S.C. § 1447(e), even if the joinder was without leave of cddeyes 198

F.3d at 462 n.11c{ting authorities).

on this motion the Court will disregard Plaintiff's breach of contract ¢laitnch was not pled in the
original complaint.

® Mayesrecited the pr009 amendment language of Rule 15(a). It remains true that a plaintiff may amend
her complaint as a matter of course before a responsive pleading is Seeedy, Granger supra

6
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Bevels v. American States Ins. Cbh00 F. Supp. 2d 1309 (M.D. Ala. June 20, 204ds

a practicakonsideration:

[i]f the rule were to the contrary, that is, if a plaintiff could destroy

diversity jurisdiction merely by naming a ndiverse defendant

after removal, without seeking leave of the court, . . . a plaintiff

whose only motive was to avoid the federal forum could do so

simply by amending the complaint once it was removed
Id. at 1313. For these reasotisese(and other) courts hold théaa party may not employ Rule
15(a) to interpose an amendment that would deprive the district court of juoisdoster a

removed action’ in other words,*[Section] 1447(e) trumps Rule 15(a).” Ascension Enters. v.

Allied Signal 969 F. Supp. 359, 360 (M.D. La. 199@uoting 6 Wright, Miller & KaneFederal

Practice & Procedure: CiyiB 1447 at 562 (2d Ed. 1990)). Or further sharpened, where, post

removal, a plaintiff has joined a defendant whose presence dediveysity jurisdiction, courts
should apply thedensgengactorson a motion to remancdeven if such joinder wasermitted as
of right under Ruldl5(a)(1)

Other courts disagree anshintainthat while 8 1447(epnd Hensgens applyhere a party
seekdo add a defendant) circumstanceglike those herewhere thenon-diverse defendanvas
joined & a matter of right,the § 1447(e)Hensgensanalysis is improper, and joinder is

disallowed—and therefore, remand deniednly if the rewly-addedparty was fraudulently

joined Seeg.q, Brennerman v. Guardian News & Media LtA015 U.S. Dist. LEXIS 172429, at
*8-9 (D. Del. Dec. 29, 201%) The Third Circuit has not yet resolvedstdispute,”but “[d]istrict
courts within the Third Circuit have distinguished between situations where the csurt ha

discretion to permit joindeland those . .wherein the complaint is amended awatter of right

Those courts have determined that when a pleading is amended as dajfatigint, the. . .

argument should be focused solely on fraudulent joif)décitations omitteyl report and
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recommendation adopte2D16 U.S. Dist. LEXIS 42923 (D. Del. Mar. 30, 2016)Keefe v. Hess

Corp, 2010 U.S. Dist. LEXIS 90470, at *31 n9 (D.N.J. Sep. 1, 2010) (“Following removal,
requests to amend pleadings that result in the destruction of federal jimmsdimtmally require
consideration of numerous equitable factors (referred to d&sethggensactors). However, when

the amendment of a pleading is madeof right . . . the court does not a consider the merits of the
amendment. Thus, Defendants properly focus their argument solely on fraudulent jpinder.”

(citations omitted)report and recommendation adopted, 2010 U.S. Dist. LEX[%82 (D.N.J.

Oct. 15, 201Q)ct. Confessore v. Agco Corp., 2015 U.S. Dist. LEXIS 93851, at148.4 (D.N.J.

July 20, 2015)“[T] he fraudulent joinder analysis is not appropriate here because that standard
applies in circumstances when a party has already been joined to an&icenPlaintiff is. . .
moving to add [a nodiverse partylas a defendant in this case, the proper analysis is under 8

1447(e)’) (citation omitted);Route 27, LLC v. Getty Petroleum Mki@011 U.S. Dist. LEXIS

34375, 4*9,12 n.4 (D.N.J. Mar. 29, 201lejecting 8 1447(e) analysis because “section 1447(e),
by its own terms, . . encompasses only those amendments that seek|[ ] to join additional
defendantsand clarifying that “the standard applied to an assertion of fraudulent joinder under
the diversity statute differs from that applicable to a motion to amend und&628. § 1447(e),

where the plaintiff seeks to add, after removal, additional defendants whosemualosld defeat

diversity.”) (citing casesemphasis and quotation marks remgyeédidthassel v. ARAMARK
Corp, 2010 U.S. Dist. LEXIS 59324, at *13 (D.N.J. June 15, 2@1[H Jraudulent joinde. . .
can only be claimed if the alleged fraudulently joined party has already been’jfiitmtever]
where Plaintiff is seeking joinder, the proofs necessary to establish frauphifetgr have no

applicability.”) (quotingConover v. United Parcel Service, 2006 U.S. Dist. LEXIS 884883

n.2(D.N.J. Dec. 7, 2006nd applying § 1447(e) analysis to neotto ameny] Perth Amboy, 539
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F. Supp. 2dat 754 n.2 (“Had Plaintiff simply filed an amended pleading [as of right] including
claims againstthe nondiverse defendant], the appropriate analysis would be one of fraudulent

joinder . . . .”) (citingConover) Conover 2006 U.S. Dist. LEXIS 88438, at *3u2-3 (“This is

not a case of fraudulent joinder, which can only be claimed if the alleged frathgdiydened party

has already been joined.. . [After removal, plaintiff] could have simply filed his amended
Complaint without leave of the Court, which would have implicated the fraudulent joinder
analysis’).

For several reasons, the Court agrees with the second line af icaséisat fraudulent
joinder, rather than 1447(e)nsgens, providethe proper analysis herEirst is the text o8
1447(e) which reads: “[i] after removal the plaintifseeks to joi additional defendants whose
joinder would destroy subject matter jurisdiction, the court may deny joinder, oit paimder
and remand the action to the State cb@8.U.S.C. § 1447(e) (emphasis added). This provision
is expressly limitedo instances where a plaint§eeksto add a nosdiverse defendantto the
exclusion, therefore, of instances where such joinder already has o@ua@datter of right

As aptly explainedby Magistrate Judge Jeremiah J. McCairtyBuffalo State Alumni

Assn v. Cincinnati Ins. Co., 251 F. Supp. 3d §86.D.N.Y. 2014) report and recommendation

adopted251 F. Supp. 3d 56@017 U.S. Dist. LEXIS 68071

28 U.S.C. 81447(e) applies only where a plairitgéeksto join
additional defendarits§lemphasis added). We give the words of a
statute their ordinary, contemporary, common meaning, absent an
indication Congress intended them to bear some different import.
To “seeR means‘to ask’ . . . Here, however, plairffs did not
“seek leave to amend under Rule 15(a)(2). Instead, they amended
“as of courseunder Rule 15(a)(1), which does not require leave of
court.

" As here,Buffalo State Alumninvolved a motion to remand where, following removal, the plaintiffs
amended their complaint to add a rdiverse defendan§ee251 F. Supp. 3d at 572.

9
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Id. at 575 (citations and quotation marks omitiesealso Wallace v. DolgerMidwest, LLC,

2013 U.S. Dist. LEXIS 18880 (N.D. Ohio Feb. 12, 20E)*5-6 (“[U]nder the circumstances of
this caseile., where the plaintiff added a nafiverse party as of right], plaintiff was not required
to seekjoinder (i.e., to move for it) as he had the riginider Rule 15(a)(1)(A) to amend his
pleading once as a matter of course. Therefore&section1447(e) offes defendants no refugg.
(rejecting § 1447 (eapproactin favor offraudulent joindex?®

Buffalo State Alumnoffers twoadditionalpieces of suppofor the notion that fraudulent

joinder is the proper analysis here. First, as stated above, some courts thatadptlii7(e)
approactdo so out of concern for a plaintiff emplog Rule 15(afo manipulate the forumules
by “interpos[ing]an amendment #t would deprive the district court of jurisdiction over a

removed actiori Ascension Enters., 969 F. Supp360 (quoting Wright, Miller & Kane, § 1447

at 562).This is indeed a valid concerAcknowledgingthe potential problemJudge McCarthy
providesthis cogent response:

policy arguments come into play only to the extent that [language]
is ambiguous. There is no ambiguity in Rule 15(a)(1): it does not
limit the types of pleading amendments that may be mMadeof
course’;, and the court mayat rely on“policy” to read into the Rule

an exception for amendments which defeat jurisdiction. While Rule
15(a) gives the court extensive discretion to decide whether to grant
leave to amend after the time for amendment as of course has passed
. . . a paintiff’s right to amend the complaint once as of right may
be described dabsolute” Accordingly, 28 U.S.C. 81447(e) cannot
apply to defeat joinder of a party by amendment under Rule
15(a)(1), since [tlhe court has no discretion to deny a timely
amendmat made as a matter of course. | see nothing inherently
unfair in allowing plaintiffs to join a party by amendméiats of
course”in order to obtain remand.

8 To this point,Defendarsg’ opposition repeatedly invokés1447(e) as applicable to situations where a
party “seeks to” add a netiverse defendangeegenerallyD.E. 17.

10
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251 F. Supp. 3d at 5757 (citations and quotation marks omitte@)ting, e.g, Delfosse v.

Continental Cas. Co., 2011 U.S. Dist. LEXIS 71085, 2011 WL 2601277, *3 (E.D. Wis.)2011)

(“[1]t is obvious that the addition of the new parties is motivated at least partly by ititéfRRla

desire to remain in state court. Forum shopping has a bad name, but in reappensall the

time. After all, removal to federal court is itself a form of forum shoppinghiwbounds, there

is nothing to prevent attorneys from using the procedural rules to secure the fothmir of
choice”). Simply put, policy concerns cannot overcome Rule 1%5J8) unambiguous grant of
permissiorfor aplaintiff to timelyamend ler complaint as of righteven if the upshot is avoiding
§ 1447(e) scrutiny.

Next, as noted, cases whicft here for a § 1447(e) analysis commonly noteehsion

under that approachetween tk statute and Rule 15(@). Se2 Mayes Mackey, supra;Beves,

100 F. Supp. 2d at 131Rscension Enters., 969 F. Supp360. Judge McCarthy again answers

the call, writingthat “l fail to see how[certain courtscan find a‘tension’ between 28 U.S.C.
81447(e) and Rule 15(a)(1) without first interpreting the text of either proviskat.should be
the courts initial inquiry, both as to the statute and to the Rud@d proceeding to analyze §

1447(e) and Rule 15(@d) as describedbmve.Buffalo State Alumni251 F. Supp. 3d at 5746

(citing authorities; quotation marks omitted).

The ginciple that emerges is thisvhile some courts havsought toresolve the tension
between § 1447(e) and Rule 1%{3)py “insis{ing] that a plaintiff must satisfy the standards of §
1447(e) in order to join a nettiverse defendant following removal, rather than achieving this
result through the liberal amendment provisions of Rule I'9¢&ckey, 786 F. Supp. 2dt 1340
(citing cases; quotation marks omittettis purported resolution is, in trutbetterdescribedasa

mandatehat the statute prevails over the Rudasflatly stated byAscension Enters:[Section]

11
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1447(e) trumps Rule 15(a)969 F. Suppat 360 To declareone conflicting provision the victor
over another hardly amounts to a resolution between the two.

As alluded to irBuffalo State Alumnthough, a genuine resolutiehavailable That is, if

Rule 15(afl) and§ 1447(e)are red, as theymustbe, according taheir plain language-i.e.,
respectively(i) thatunder certain circumstancagdaintiff may amender complaints of right
and (ii) thatwhere a partyseeks(that is, requests leave to) join defendaatgourt maydeny
joinder or permit joinder and remand to State cediten there is no conflict at all. THeule
applies in one situation, the stetun anotherThere isno tension to be resolvad the first
instance since there iao overlaping situationwhere both provisions come into pjdlge section

of theVenn diagrantontaining bottRule 15(af1) and § 1447(e) is emp#Thus, the approach
embracedhereworks bestfor another reasomn considering two possibl@nalyticalframeworks
one which results in a conflict and one which does ih@gems far more sensible to adopt the

latter,10

° Additionally, if Section 1447(e) applies in situations such as this, a clsslisreetween it and Section
1447(c)’s statement that “[i]f at any timefbre final judgment it appears that the district court lacks subject
matter jurisdiction, the case shall be remanded.” First, Section 1447fecswe to remand arguably
would be duplicative of Section 1447(c). Further, Section 1447(e)’'s option tojaladgr seems to go
beyond what is permitted by Section 1447(a.(only remand). These issues are resolved if Section
1447(e) is read, as suggested here, to apply strictly to instances involvirgtapudi to add a party pest
removal.

191t bears mation thatBuffalo State Alumniand certain othezourts have stated thaftlhe doctrine of
fraudulent joinder . . . is legally inapplicable when, as here, a nondivergegadded after removal.”
Buffalo State Alumni251 F. Supp. 3d at 573 (quotingsein v. CDL West 45th Street, LLC, 2013 U.S.
Dist. LEXIS 130030, 2013 WL 4780051, *3 (S.D.N.Y. 2013)). However, this principle appetto have
beenwidely adopted by courts in this circuit, and indeedaniplicitly—but directly—contradicted by the
numerousases thadpplya fraudulent joinder analysis to defendants joined after rem®geakupra;see
alsoNeuner 2012 U.S. Dist. LEXIS 167084, at “®andn.1 (nvoking fraudulent joinder where nen
diverse defendanwas added postemoval andcriticizing abovereasoning as being “premised on the
potentially erroneous assumption that the district court has the opportunity tmideterhether joinder
was appropriate irhe first instance. That assumption breaks down, however, where tipdacdnwvas
amended as of right, without leave of court, under Federal Rule of Civil Procedu)g)1{tations
omitted)

12
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Finally, the Court returns to theordsof the Third Circuit that[w] hen a nordiverse party
has been joined as a defendant, then in the absence of a substantial federal questionitige rem
defendant may avoid remawpdly by demonstrating that the naliverse party was fraudulently
joined” Briscoe 448 F.3cht217, Batoff, 977 F.2cat 851(emphasis added). As above, these words
must be taken mean what they say, which isith#fte present circumstance, thely way for
Defendants to avoid remand is to demonstrate fraudulent joifities isto the exclusion of
avoiding remand by way of & 1447 (e)Hensgensinalysis whichis of no relevance wherenan-

diverse defendant has been joinadd thereforef no avail to Defendant§eeWallace supra,

(where nordiverse party added as of righ§éction1447(e) offerslefendants no refutje
For the reasons stated, the Court will assess the question of remand under thentraudul
joinderframework.

Fraudulent Joinder

Havingreached this point itheanalysis the Court now must address whether Calvitti was
fraudulently joinedDefendants

carfy] a heavy burden of persuasion in making this showing. . . .
[F]or removal statutes are to be strictly construed against removal
and all doubts should be resolved in favor of remand.

Joinder is fraudulent where there is no reasonable basis in fact or
colorable ground supporting the claim against the joined defendant,
or no real intention in good faith to prosecute the action against the
defendants or seek a joint judgment. But, if there is even a possibility
that a state court would find that the complaint states a cause of
action against any one of the resident defens, the federal court

must find that joinder was proper and remand the case to state court.

In evaluating the alleged fraud, the district court must focus on the
plaintiff's complaint at the time the petition for removal was filed.
In so ruling, the district court must assume as true all factual
allegations of the complaint. It also must resolve any uncertainties

13
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as to the current state of controlling substantive law in favor of the
plaintiff.

Briscoe 448 F.3d at 217 (quotingatoff, 977 F.2dat 851-52) seealsoBatoff, 977 F.2dat 852

(the “standard by which to define whether a claim is legitimate in a jurisdictional andysis

whether a claim iswholly insubstantial and frivolous™) (quoting Lunderstadt v. Colafella, 885
F.2d 66, 7q3d Cir. 1989).
As will prove relevant herehe already solicitous

inquiry into the validity of a complaint triggered by a motion to

dismiss under Rule 12(b)(6) is more searching than that permissible

when a party makes a claim of fraudulginder. Therefore, it is

possible that a party is not fraudulently joined, but that the claim

against that party ultimately is dismissed for failure to state a claim

upon which relief may be granted.
Batoff, 977 F.2d at 852Nith theseguidelines in mind, the Couwtill concludebelow that for
purposes of this motiorthat Plaintiff hasadequatelypled two claims against Calviftt and
therefore, that Calvitti was not fraudulently joinéd.

To briefly summarize Plaintiff's allegatiortd:in 2017 Plaintiff had a disability that

requiredher to take FMLA leave. In November of that yelaefendants, throug@alvitti (who

11 For the reasons stated above, the Court does not assess Plaintiff's biathact claim.

12The CourtnotesDefendants’ argument that Plaintiff's claims are baseless because they ece tsun
arbitration agreement entered into between Plagntidf CareAllies. This factor does not disturb the Court’s
conclusion, since courts encountering “the issue of whether an arbitration egrdmtween a plaintiff
and a nordiverse defendant renders the joinder of the-diwarse defendant fraudulent haweiformly
concluded that the existence of an arbitration agreement ‘does not yield the concludidainti#f has
failed to state a colorable basis for a clain€8balt Mining, LLC. v. Bank of Am., N.A.2008 U.S. Dist.
LEXIS 19300, 2008 WL 695887 at *3 (W.D. Ky. Mar. 12, 2008) (quoting Koetters v. Ernst & Young, LLP
2005 U.S. Dist. LEXIS 45224, 2005 WL 1475533, *4 (E.D. Ky June 21, 2005) and citing cases). Although
the arbitration agreement here is alleged to have been entered into by Plairdiffiwerse defendant, the
stated rationales for this principle apply with equal force under the present ¢anuoessSeeid. (citing
authorities and providing multiple reasons for this proposition).

13 Aside from the allegations against Calviitid the breach of contract claitheoriginal and anended
complaintsare essentially identicalFor consistencyof reference, the Court will refer to the Amended
Complaint.

14
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was Plaintif's manager)wrote to Plaintiff to(i) advise that Plaintiff's FMLA leave had expired
(i) inquire if Plaintiff required a workplace accommodatiamd (iii) assurePlaintiff that she
would not beterminated if she had a pending or approved claintdiability benefits Plaintiff
then applied for, and was granted, a continuation of her disability benefits. Deferfdants t
terminated Plaintiff via letter sent by Calvittihile Plaintiff’'s benefits were still acter See
Amended Complaint at ff] 13-18.

Plaintiff's first claim sounds in disability discriminatiainder the NJLADand alleges that
Calvitti aided and abettisuch discriminationd. at {1 2628. A claim for disability discrimination
grounded in wrongful discharge requir@glaintiff to show “(1) that plaintiff is in a protected
class; (2) that plaintiff was otherwise qualified and performing the edstkemtctions of the job;
(3) that plaintiff was terminated; and (4) that the employer thereaftehseungilarly qualified

individuals forthat job.”Victor v. State 203 N.J. 383, 409 (citinGlowes v. Terminix Int’l, Inc.

109 N.J. 575, 5987 (1988)). Of note, “individual liability of a supervisor for acts of
discrimination . . . can only arise through the [NJLAD’s] ‘aiding and abetting’ mesinahi

Cicchetti v. Morris Cty. Sheriff's Office194 N.J. 563, 594 (2008) (quoting N.J.S.A. 102%e)

and citingHerman v. Coastal Corp348 N.J. Super. 1, 228 (App. Div. 2002)).Aiding and

abetting liability requires that

(1) the party whom the defendant aids must perform a wrongful act
that causes an injury; (2) the defendant must be generally aware of
his role as part of an overall illegal or tortious activity at the time
that he provides the assistandand] (3) the defendant must
knowingly and substantially assist the principal violation.

Velez v. Delight 2015 U.S. Dist. LEXIS 133107, at *1a (D.N.J. Aug. 31, 2015puotingTarr

v. Ciasulli 181 N.J. 70, 84 (2004nd citing cases).
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Turning first to the underlying disability discrimination framework, Plaintiff Gésgeda
disability, which qualifies her as a member of a protected.cdamended Complaint & 13 22

see,e.qg, Apatoff v. Munich Re Am. Servs., 2014 U.S. Dist. LEXIS6665, at *42 (D.N.J. Aug.

1, 2014)(“A plaintiff is in a protected class if she eithbéias a disability or is perceived by the

employer as disabled.”) (quoting Thurston v. Cherry Hill Triplex, 941 F. Supp. 2d 520, 535

(D.N.J. 2008). She likewise alleges that she was qualified and performing the essential
responsibilities of her jgland that she was terminat&@keAmended Complaint at § 42, 18,
23

Plaintiff notably makes no mention of tbemafacie requirementhather employetater
sought similarly qualified individuals for her job. To be surerethis a motion to dismiss,
Plaintiff's failure to allegea primafacieelement likely would result in dismiss@utas discussed,
the benchmarkere s considerablyower than thatriggered byRule 12(b)(6) Plaintiff's failure
to plead this element does not renderdiscriminationclaim “wholly insubstantial and frivolous”
or as lacking a “reasonable basis in fact or colorable grewmabrting the claim against the joined

defendant SeeBatoff, supra seg e.g, Taylor Newman Cabinetry, Inc. v. Classic Soft Trim, Jnc.

2010 U.S. Dist. LEXIS 125557, at*5 (M.D. Fla. Nov. 29, 20&68jecting argument that defendant
was fraudulently joined in light of failure to shawimafacie case, because to find joinder ron
fraudulent, “[the Court need only determine that there is a possibility that the state law might
impose liability on a reident defendant under the circumstances alleged in the corfjp(eiirig

Crowe v. Coleman113 F.3d 1536, 1542 (11th Cir. 199%).

Indeed, Defendants attack Plaintiff's allegations as conclusory, citingrtiikafalgbal andTwombly
standardselevantto a motion to dismissThese argumestare to no avads applied to fraudulent joinder.
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As to Calvitti’'s alleged aiding and abetting, Plaintiff alleges that Calittotvingly gave
substantial assistance onoeuragemefitto CareAllies’ conduct, due to which Plaintiff was
damagedAmended Complainat 1 1924, 28.As above, Plaintiff does nexpresslyplead the
primafacie element thaCalvitti was “generally awaref hler] role as part of an overall illegal or
tortious activity” SeeVelez supra Likewise as above, however, consideriigintiff's minimal
burden on this motiorhecause Calvitti is alleged to hasentthe initial correspondences avell
asthe termination notice which, according to Plaintiff, directly contraditttedormer, it may be
inferredfor present purposébatthis element is satisfieds a resultfor purposes of this motion,
Plaintiff has #leged acolorableaiding and abetting discrimination claim aghi@alvitti.1®

Plaintiff alsosufficiently allegesretaliation against Calvitti. Unlike discriminatiddJLAD
retaliation may be directly asserted against an individual defenflaptN.J.S.A. 10:512(d)
(making it unlawful “for any personto take reprisals against any person” duehi® latter’s

protected activitigs(emphasis addeggee e.q, Hurley v. Atl. City Police Deft, 1998 U.S. Dist.

LEXIS 12742, at *3738 (D.N.J. May 28, 1998)ejecting argument that individual employees
cannot be liable for ratiation under the NJLAD)® To state a claim for retaliation under the
NJLAD, a plaintiff must showhat (1) she was in a protected class; @) was engaged in
protected activity known to the employer; (8e was thereafter subjected to an adverse
employment consequence; and (4) there is a causal link between the protectedaactivity

adverse enlpyment consequenc¥ictor, 203 N.Jat 409

15 Defendants seek to analogize this case @ithsmanwhich is readily distinguishable in that the non
diverse defendant there was merely made aware of the plaintiff's medical coadtialesire to return to
work; unlike here, there were no allegationSussmarthat this defendant “performed wrongfuksithat
created injury . .or knowingly or substantially assisted in the principal violati@®&Sussman2014 U.S.
Dist. LEXIS 151866, at *1-18.

16 plaintiff also alleges that Calvitti aided and abetted CareAllies’ retaliatigrihe Court need notach
this issudn light of Plaintiff's direct retaliation claimagainst Calvitti.
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Plaintiff allegesthat she belonged to a protected class and engagegutatected activity
(i.e., having a disability andaking medical leayeandthat shesuffered an adverse actidre.

beingterminatedl. SeeAmended Complaint at 7 186, 18,30, 31;see.e.q, Boles v. WalMart

Stores, InG.2014 U.S. Dist. LEXIS 41926, at *22 (D.N.J. Mar. 26, 201f)]he requesting and

taking of medical leave are protected activities under the NJDAPlaintiff also alleges causal

link between th@rotected activity and Plaintiff's terminatiphmended Complairdt  33which,

while sparsesuffices for present purposd3aintiff's termination occurringvhile she waout on

disability afterbeing assurethree months priothat her job wagonditionally safe,sufficiently

suggestsetaliatory circumstances necesstrgupport this clainSee g.g, Marra v. Phila. Hous.
Auth., 497 F.3d 286, 302 (3d Cir. 200{plaintiff may rely ona “broadarray of evidenceto

demonstrateeausation) (quotindrarrell v. Planters Lifesavers C®06 F.3d 271, 286 (3d Cir.

2000). Plaintiff's retaliation claim against Calvittherefore passes muster for purposes of this
motion.
Conclusion

For the reasons stated above, Plaintiff’'s motion to remand [D.E. 16] is GRANT&E
action shall be remanded to the Superior Court of New Jersey, Law Division, Uniory. Count
Dated:Novemker 30, 2020

/9 Cathy L. Waldor
Cathy L. Waldor, U.S.M.J
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