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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RIZZA JANE G.A.%, et al., on behalf of
themselves and similarly situated,
Civil Action No. 20-5922 (ES)
Petitioners,
V. : OPINION
ORLANDO RODRIGUEZ, et al.,

Respondents.

SALAS, DISTRICT JUDGE

Before the Court i$etitionersRizza Jane G.A., Albert A.BHéctor G.M., Bob L.N.,
Camilo S.H., and Muhamed-$.s amended petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2241 (D.E. No. 34Amended Petion”)); motion for apreliminary injunctionand brief
in support of their amended habeas petifidrE. No. 11 (‘P.1")); and amended motion for class
certification pursuant to Federal Rule of Civil Procedure 23 (D.E. No. &ag$ Cert)).
Respondent®Orlando Rodriguez, John Tsoukaris, Matthew T. Albence, Chad F. Wolf, and
William Barr oppose each motion. (D.E. Nos. 4®pp. toPetition and P.1) & 48 (“Opp.to
ClassCert?)). The Court has reviewed the parties’ submissions, including Petitionergsrepli

(D.E. Nos. 53 (ReplyISO Petition and P.1) & 60 (“ReplylSO ClassCert’)),? and decides this

! Consistent with guidance regarding privacy concerns in social security and inwnigrases by the
Committee on Court Administration and Case Management of the Jutlicitdrence of the United States, Petitioners
are identified herein only by first name and last initial.

2 Mount Sinai Human Rights Program; Steering Committee for the New York kafgrehe Public Interest's
Medical Providers Network; White Coats FoaBk Lives; and individual health care professionals, Dr. Martin Blaser,
Dr. Simone Blaser, Dr. Yaniv Fenig, Dr. Kim Strong Griswold, Dr. Laurasy, Dr. Susan Lerner, Dr. Steven
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matter without oral argumenSeeFed. R. Civ. P. 78(b); L. Civ. R. 78.1(b). For the reasons that
follow, Petitioners motion for class certification is GRANTED IN PART and DENIED IN PART
andtheiramended habegetition and motion for a preliminary injunction are DENIED IN PART
without prejudice to the individual Petitioneveého mayfile separate habeas petitions to advance
their due process claimsThe Court will order Petitioners to file supplemental briefilog the
remainingclass claim—that Respondents are violating thecardiprinciple.
. Background

Elizabeth Detention Center (“EDC'ly an immigration detentiofacility operated by
CoreCivic, Inc, a private company thgtrovides immigrationdetention services folJ.S.
Immigration and Customs Enforcement (“ICE”)(D.E. No. 435, Declarationof Orlando
Rodriguez(“Rodriguez Decl.”) 1 9). Petitioners aresix individuals who are or wereeld in
immigration detention at EDQAmended Pdtion 1922—-27) Bob L.N. andMluhammad LS. are
presently detainecht EDC pending expedited removal proceedings pursuant to 8 U.S.C.
§1225(b)(2). (SeeD.E. Nos. 4316, Form 1213 of Bob L.N, at 3; & 43-2Q Form +213 of
Muhammad LS, at 3). Meanwhile, sce the filing of this actionat least three of the six
individuals have been released from custodyizza Jane G.A. was released two days after an
Immigration Judge (“13”) granted her relief from removal on May 27, 2Q%ip( toPetition aral
P.l.at 10; Albert A.B. was released aftéCE granted him parole on May 22, 2020 (D.E. No. 43-
11, Parole Letter ahlbert A.B.); andHéctor G.M.was deportetb Mexicoon May 19, 202@D.E.

No. 4315, Declaration of Hector Mireles, §.4The last petitioneiCamilo S.H, was granted bond

McDonald, Dr. Stephanie Mischell, and Dr. Aakash Shah (collectively “Ami@Wehfiled a motion for leave to
participate as amici curiae in support of Petitionerstion fora preliminaryinjunction. (D.E. No. 51). Specifically,
Amici wish to provide additional information and analysis addressing whethetirgygreliminaryrelief in this
matter is in the public interestld(at 1-2). The Court grants Amici leave to participate, and thanks them for their
thoughtful contribution.
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by an IJ on July 14, 2020 (D.E. No. 65-1, 1J Order for Camilo S.H.)t lsuhot cleawhetherhe
hasposted bon@nd secured his release
Petitionersseekto certifyand represerd class consisting of “all individuals who, between
commencement of this action and the entry of final judgment, are or have been heldl in civi
immigration detention dEDC].” (Class Certat 1). They claim thaconfinementof the class
membersat EDC, during the ongoing COVIEL9 pandemic, violatesubstantive due process
procedural due process, and Aezardiprinciple. (AmendeéPetition 1 13761). For their due
process claim, Petitioners seek their and all putative class members’ radeasdhe alternative,
bond hearingandor an order directing Respondents to cease any new admis$iamsigration
detaineeso EDC. (Id. at 48. For their claim that Respondents arelatingthe Accardiprinciple,
Petitionersseek a declaratory judgmentd.].
1. Jurisdiction
Before proceeding to address class certification, the Court thatethereappears to be a

jurisdictional bar ongrantingclasswide injunctive reliainder the facts and circumstances of this
case 8 U.S.C. § 1252(f)(1) provides:

Regardless of the nature of the action or claim or of the identity of

the party or parties bringing the actiamy court (other than the

Supreme Courtshall have jurisdictia or authority to enjoin or

restrain the operation of [88 1221232] . . . , other than with

respect to the application of such provisions to an individual alien

against whom proceedings under such part have been initiated.
8 U.S.C. § 1252(f)(1) (emphases added)efirst two clause®f § 1252(f)(1) impose “amit on
injunctive relief” Reno v.Am-Arab AntiDiscrimination Comm.(AADC), 525 U.S. 471, 481
(1999) one that disallows a court to restrain or enjoin the operation of 881224, which

broadly regulate the inspection, apprehension, examination, exclusion, and removal of persons

who are not authorized to be present within the United Statesthird clause—which the Court
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will refer to asthe exceptions clausepermitsa wurt to enjoin or restrainthose statutes’
application‘to anindividual alienagainst whom proceedings under such part have been initiated
§ 1252(f)(1) (emphasis added).

Petitioners argue that their requestsr release for bond hearingsand for an order
directing Respondents to cease any new admissions of individuals into immigrationroentine
at EDG—would not enjoin or restrain the operationanfy statutory provision withig§ 1221—
1232. (Reply ISOPetition and P.lat 5). Rather,they continuesuch relief wouldprevent
Respondents from violating amisapplying the relevant statutasd thus not run counter to
§ 1252(f)(1) (Id.). Theargumentppears misplacet

Petitioners and the putative class the government points qaind Petitioners do not
contes), are detained pursuant to the mandatory detention prosisidg81226(c) and 1231(a)(2)
andthe discretiorary detention provisionsf 881225(b), 1226(a), and 1226(efSeeOpp. to
Petition and P.l. at 26)And dl of Petitioners claimsare based othe Constitution-that their
otherwise statutorily lawful detention violates the Constitution because of theiaosdit their
confinement or because they were not provided bond hearings. As the Suprenstabedin
Jennings v. Rodrigue238 S. Ct. 830 (2018the argument that a putative class is seeking not to
enjoin the operation of the detention statutes but rather to enjoin conduct not authorized by those
statutes “does not seem to apply to an order granting relief on constitutional grolainds.851.

Ordering Petitioners’ release on constitutional grountdsppearswould enjoin and

restrict the operation of the statutes under which they are detaisad the mandatory provisions,

3 By comparison, § 1252(f)(1) does roatr classwideleclaratory relief for @iolation ofthe Accardidoctrine.
SeeAlli v. Decker 650 F.3d 1007, 1013d Cir. 2011)“In sum, viewing the provision in context and then taking into
consideration the heading of the provision, it is apparentthieajurisdictional limitations in 8 252(f)(1) do not
encompass declaratory relief.”).
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ordering release or bond hearing would seeminglyder the mandatory detention statutes
constitutionally inoperative on a classwide basis. As to the discretidaautes such reliemight
unduly constrictthe Executive’sstatutorily delegated discreti. The samewould betrue of
ordering Respondents to cease any new admissions of individuals into immigration cenfinem
at EDCbecause 8231(g)(1),the Third Circuit hasbservedimpliesthatthe Attorney General
has discretiorio direct the placement and transfer of detain&=eCalla-Collado v.Att'y Gen.
of U.S, 663 F.3d 680, 685 (3d Cir. 201 Binclair v. Att'y Gen. of U.S198 F. App’'x 218, 222
n.3 (3d Cir. 2006) And constricting that discretion on a classwide basis, as Petitiargggsmight
runsquarely into § 1252(f)(1)Cf. Jennings138 S. Ctat841(reaffirming that 8J.S.C. § 1226(e),
which limits review of certain discretionary judgments, did not prohilidienge to thetatutory
frameworkof § 1226, as opposed to its application, because the extent of the Gové&nment
detention authority is not a matter of discretionary judgiment

Petitioners argue that, evernwhat they request would enjoin tlerationof detention
provisions listed in 88 1221232, the Court may grant the requested relief pursuant to
§ 1252(f)(1)'s exceptions clause. (Reply IBéition and P.lat4). The exceptions clause applies
here, they say, becauseérmitsa wurtto enjoin or restrain “the application of [88 122P32]
to anindividual alienagainst whom proceedings under such part have been initiated,” 8 1252(f)(1)
(emphasis addedyndbecause each member of the putative dkas “individual alien.” (1d.).
Respondents counténat the exceptions clause’s use of the modifier “individual” imposes a
numerical limitation on “alien,” thus requiring the Court to limit any injunction to the egipin
of 88 122311232 to a single noncitizen, as opposed to a class of nonciti@pp. toPetition and
P.l.at25-26). Therefore, Respondents concluthe exceptions clauskes nopermita courtto

grantclasswiddnjunctive relief (Id.).
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The Supreme Court hagyreed withRespondents’ reading, explaining that 8 1252(f)(1)
does notpermit a court to enterlasswide injunction relief See Jenningsl38 S. Ctat 851
(“Section 1252(f)(1) thus ‘prohibits federal courts from granting classwide inpen@lief against
the operation of 88 122123[2].”” (quotingAADC, 525 U.S. at 48))accordNken v. Holder556
U.S. 418, 431 (2009)Petitioners argue that the Supreme Court’'s statements on thisaresue
merelydicta. (Reply ISOPetition and P.lat4). Neverthelesshe Third Circuitalsoappears to
havedifferentiated classwiddeclaratory and injunctive relief und8i252(f)(1) SeeAlli, 650
F.3dat 101213 1016 Gayle v. Warden Monmouting., 838 F.3d 297, 305 n(3d Cir. 2016.
And the Sixth and Tenth Circuits, along wilkveralother District Courtshave explicitly held
that § 1252(f)(1) bars classwide injunctive reli8eeHamama v. Adduccb12 F.3d 869, 877 (6th
Cir. 2018) cert. deniedNo. 19294, 2020 WL 3578681 (U.S. July 2, 2020an Dinh v. Reno
197 F.3d 427, 433 (10th Cir. 199%¥azquez Perez v. Deckéto. 1810683, 2019 WL 4784950,
at*8 (S.D.N.Y. Sept. 3®019) Pimentel v. HolderNo. 106067, 2011 WL 1496756, at *2 (D.N.J.
Apr. 18, 2011)abrogated on other grounds B, 650 F.3d at 101:2.3;Belgrave v. GreeneNo.
00-1523, 2000 WL 35526417, at *4 (D. Colo. Dec. 5, 2000).

Petitioners rely on the Ninth Circuit caBadilla v.ICE, 953 F.3d 1134, 114%1(9th Cir.
2020),which held that 8§ 1252(f)(1) permits classwide injunctive relief where, &s rieemoval
proceedings have been initiated against each member of the (fa&gdy ISO Petition and Pt
3). Padilla found that Congress used “the word ‘individual’ . . . to prohibit injunctive relief with
respect to organizational plaintiffsPadilla, 953 F.3d at 1150But as used in § 1252(f)(1), the
word “individual” is an adjectivenodifying the word “aliefi Reading the term “individual” to
distinguish between humans and organizatiaaghe Sixth Circuit has said of a similar argument,

“doesviolence to the text of the statuteHamama 912 F.3cat877; accord Vazquez Pere2019
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WL 4784950, at *7 As Judge Bade pointed outher Padilla dissentthere is no such thing as
“an organizational or artificial entity ‘alien’ . . . for purposesttod immigration statutes.’953
F.3d at 1154 (Bade, J., dissentinghe Padilla majority did not argue otherwise.

There are other pointa Padilla which the Court does not find persuasive, butGloart
determines that it need nigsue a definitive ruling on the 8§ 1252(f)(1) issi&hile the section
appeardo precludePetitioners’ class claims for injunctive reliehsed on the record currently
before the Courthe Courtfinds that Petitioners fail to meet their burderer Rule 23.Jordon
v. Atty Gen. of U.S.424 F.3d 320, 325 (3d Cir. 200xplaining that a court may assume
hypothetical jurisdiction of a “statutory provenatjce
IIl.  Motion for Class Certification

Federal Rule of Civil Procedure 23 governs class certificafiorcertify a class, the Court
first must findunder Rule 23(ajhatthe party seeking class certification has demonstrated
elements:(i) numerosity, i) commonality, iji) typicality, and (iv) adequate representation.
Second, the Court must find thhetparty seeking class certification lsa®wn that the proposed
class satisfies one of three requirements listed in Rule 23(b). Here, Peditielyeon Rule
23(b)(2), whit permits class certification itHe party opposing the class has acted or refused to
act on grounds that apply generally to the class, so that final injunctive relief apoomeng
declaratory relief is appropriate respecting the class as a wHdézduse Rule 23 does not set
forth a mere pleading standdrdnd because class certificatigguires afigorous analysis” into
requirements of Rule 28yalMart Stores, Inc. v. Duke564 U.S. 338, 350-51 (2011), the Court

must look to the merits of Petitioners’ class claims in determining whether to cestiflaissee

4 Similarly, the Courtdoes not reactRespondentsother jurisdictionaland proceduralchallengs to

Petitioners claims.
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In re Hydrogen Peroxide Antitrust Litgjon, 552 F.3d 305, B7-18(3d Cir. 2008)as amended
(Jan. 16, 2009).
A. Numerosity

Rule 23(a)(1)requiresthat “the clasgbe] so numerous that joinder of all members is
impracticable’ “[A]lthough ‘[nJo minimum number of plaintiffs is required to maintain a suit as
a class actioh,a plaintiff in this circuit can generally satisfy Rule 23(a)lhumerosity
requirement by estéibhing ‘that the potential number of plaintiffs exceeds”4Mielo v. Steak
‘n Shake Operations, In@97 F.3d 467, 486 (3d Cir. 2018gcond alteration in originaljjuoting
Stewart v. Abrahan?75 F.3d 220, 22&7 (3d Cir. 2001)) Respondents do not dispute that the
putative class meets the numerosity requiremekd. of November 19, 2020, there wei@8
detainees at ED(D.E. No.78-1, Declaration of Abelardo Montalvo, M.D., Y, énaking pinder
impracticable.And immigrationdetaineesare transient anaretransferred in and out dietention
centerson an irregular basis, thus “enhancittgg desirability of using a plaintiff classThakker
v. Doll, No. 260480, 2020 WL 5737507, at *3 (M.D. Pa. Sept. 24, 2q@0ptingT.B. v. Sch.
Dist. of Phila, No. 975453, 1997 WL 786448, at *2 (E.D. Pa. Dec. 1, 199The putative class
meets the numerosity requirement.

B. Commonality

Rule 23(a)(2)'s commonality requirement demands ttestré are questions of law orcta
common to the class.” Thsandardthe Third Circuit has said, “is not a high gnRodriguez v.
National City Bank 726 F.3d 372, 382 (3d Cir. 2013), requiring only thhe“named plaintiffs
share at least one question of fact or law withgttevances of the prospective cldsd. (quoting
Baby Nealex rel.Kanterv. Casey43 F.3d 48, 56 (3d Cid994). Although not a burdensome

requirement, the common contentibmust be of such a nature that it is capable of classwide
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resolution—which means that determination of its truth or falsity will resolve an issue that is
central to the validity of each one of the claims in one stroReikes 564 U.Sat 350.
I.  Substantive Due Process

Petitionersclaim that their continued detention, during the ongoing COVID-19 pandemic,
violates substantive due procesdmgendedPetition  13#45). Their continued detention, they
argue, constitutes unlawful punishment and evinces a deliberate indifferehed toealth and
safety due to Respondents’ alleged lack of response to the pandemic and the present afnditions
their confinemenat EDC. P.l. at 21-26).

Recently, the Third Circuit laid oglhe standards on which to assess whedh@dgtention
cente’s conditions constitute unlawful punishment or evince a deliberate indifference to a
detainee’s health and safet$$eeHope v. Warden York Cty. Priso@72 F.3d 310, 32831 (3d
Cir. 2020) As to unlawful punishment, the Third Circuit said, “[t}he touchstoneis whether
conditions of confinement are meant to punish or ¢ an incident of some other legitimate
governmental purposg.Id. at 326 (quotingdubbard v. Taylor538 F.3d 229, 232 (3d Cir. 2008)

A court must “consider the totality of the circumstances of confinement, including anjnge
privations or hardship over an extended period of time, and whether conditions areifa)lyat
related to their legitimate purpose or (2) excessive in relation to that plirpdsés to deliberate
indifference, such a claim requires a claimant sbotwv [that] the Government knew adnd
disregardedan excessive risk to their health and safetyd. at 329. When a deliberate
indifference claim is brought by a detainee with a particuldmerability, the Third Circuit has
recognized that“even if detention officials afford some care to the detainee, it still might not
satisfy the Constitutids demands in every situatiénld. Mere disagreement with the response

of the government is insufficient to establish a claim of deliberate indifferedc
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Both of Petitioners’ substantive due process clatuslawful punishment and deliberate
indifference—require the Court to answer factual and legal questions that are common to the class.
The Court must look to the present conditions at EDC, Respondents’ response to the pandemic,
and the reasons for holding Petitioners and the putative class memhassPetitionersappear
to have methe relativelylow bar of commonality for their substantive due process claBee
Thakker 2020 WL 5737507, at *4 (finding that allegations of “inferior infection control
procedures at each of the Facilities” raise questions common to a class of inmates)

ii.  Procedural Due Process

Petitioners claim that they were denied procedural due process whervi€ieewhether
to release some inmates and completed that review on April 17, 202@ut providing
Petitioners or the putative class members notice or an opportunity to be heard g wit
considering whether to release individuals detained pursuant to the mandatorgletenisions
of 8U.S.C. 88 1226(c) and 1231(a)(2). (Ptl23).

To succeed on a claim that the government violated procedural due process, the claimant
must make two threshold showings FHrst, the claimant must showa deprivation of a

constitutionally protected liberty or property intereSee Sandin v. Comm, 515 U.S. 472, 478

5 The Court notes that it appears that Petitioners have met the commonalitymequireut in light of the
Supreme Court’s decision Bukesthe issue is not free from doubt. As noted Bla&esCourtruled that the common
contention “must be of such atare that it is capable of classwide resolutiavhich means that determination of its
truth or falsity will resolve an issue that is central to the validity oheme of the claims in one stroke.” 564 U.S. at
350. The conditions of EDC certainly caa tesolved of a classwide basisd it is an issue that is central to each
claim. However, the “personal nature of constitutional rights’ is a ‘cardinakjpie[ ] of our constitutional order.™
Hope 972 F.3cat331(quotingNew York v. Ferbed58 U.S. 747, 767 (1982)). Thus, each Petitioner must show, on
an individual basis, that his or her constitutional rights have been violated. Byialefithiis individualized inquiry

is not capable of resolution on a classwide basis. Yet, the Courttfiatighis individualized issue is more
appropriately analyzed under the typicality requirement.

The Court is aware that certain constitutional violations would seemingly pehden an individualized
inquiry. Thus, for example, if a police department instituted a policy of unadimi#l searches and seizures, it
would appear that such policy could be enjoined without further review. But the same canniot dietlsa
constitutional allegations raised in this matter; an individualized review issage

-10-
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(1995) Hernandez v. Gonzale437 F.3d 341, 346 (3d Cir. 2006But, like others, aliens must
in the first instance possess a liberty or property int&resSecond the claimant musthowthat
the government failed to follow certain procedures with which the Constitution or pdaitive
requiredit to follow. SeeMathews v. Eldridge424 U.S. 319, 334-35 (1976).

Because Petitioners’ claim is predicated on a policy and practice qf thHeECourt
perceives at least two questions that are common to all class members. Thefiegther ICE’s
custody review procedures createdeaactdiberty or property interest within the meaning of the
Fifth Amendment’'s Due Process Claus€éhe seond is whether ICE was required to provide
notice and an opportunity to be heard before deciding not to release Petitioners and tree putati
class membersSeeRodriguez v. Marin909 F.3d 252, 255 (9th Cir. 201(8RAlthough due process
is a‘flexible’ concept,certainly no process at all may be a common characteristic of each of the
statutes at issue.(quoting Morrissey v. Brewer408 U.S. 471, 481 (1972) Thus, Petitioners’
procedurabue processlaim apparentlymeets the commonalitgquirement,

iii.  Accardi

Petitioners argue that Respondents are violating\tmardi principle because they have
failed to implement guideline®r detention centerpromulgated by the Centers for Disease
Control and Prevention (“CDC”)(AmendedPettion §{ 157#67). More specifically, Petitioners
claim thatCoreCivig Inc., which operates EDC pursuant to a contract with I€Equired to
follow the detention standards set forth IBE's 2011 PerformaneBased National Detention
Standards, as amended in 20180 1PBNDS”). (Amend. Habeas. Pet. I 159)hey quote the
warden of EDC, Orlando Rodriguez, tHBDC is required to comply with thp11PBNDS].”

(Reply ISO Petition and P.I. at 19 (quoting Rodriguez Decl.  TH&2011PBNDS,according

6 Although the Court notes the same reservations as to this conclusion as discusse8.in note

-11-
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to Petitionersrequires contract detention centers, like EDGamply with CDC guidelines for
the prevention and control of infectious and communicable dise@Bdsat 3233). The 2011
PBNDS indicates that {CDC] guidelines for the prevention and control of infectious and
communicable diseases shall be followed(Amended Peition { 86 (quoting 2011U.S.
Immigration and Customs Enforcement, PerformaBased NationalDetention Standards
(PBNDS 2011, Rev. 20)ahttps://bit.ly/3bwVoKE).

The Accardi principle, named for its application idnited States ex rel. Accardi v.
Shaughnessy347 U.S. 260 (1954), is the “lorsgttled principle that rules promulgated by a
federalagency that regulate the rights and interests of others are controlling upon the agency.”
Leslie v. Atty Gen of U.S, 611 F.3d 171, 175 (3d Cir. 2010). TAecardi principle applies
“beyond formal regulations” and covers materials such as agency guidance or policy documents.
Alcaraz v. INS384 F.3d 1150, 1162 (9th Cir. 2008uch guidance and policy documents must
at least create a “binding norm[]” on the agen®@amus v. Nielser313 F. Supp. 3d 317, 336
(D.D.C. 2018)first citing Vitarelli v. Seaton 359 U.S. 535, 53910 (1959):and then citingervice
v. Dulles 354 U.S. 363, 372 (1957)).

Against that legal and factual backdydpe Court findsthat there areat least three
guestions that are common to all class members. The first is whether the 200$ BB ding
on contract detention centers. The second is whether the 2011 PBNDS makes CDC guidelines
binding on contract detention center$he third is vinether EDC is noncompliant with CDC
guidelines’  Therefore, Petitioners’ Accardi claim meets Rule 23(a)(2)’'s commonality

requirement.

7 The Court recognizes that a negative ansaée first or second question will apparently obviate the need
for additional analysis. For example, if the 2011 PBNDS is not binding on contractiole centers, then this answer
may be dispositive of the two remaining inquiries.

-12-
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C. Typicality

Rule 23(a)(3)’'s typically requirement demands thtte“claims or defenses of the
representative parties are typical of the claims or defenses of the dlassypicality requirement
looks to whethefthe class representatives are sufficiently similar to the rest of the-alagssrms
of their legal claims, factual circumstances, atake in the litigatior-so that certifying those
individuals to represent the class will be fair to the rest of the proposed classe”Schering
Plough Corp. ERISA Litig589 F.3d 585, 597 (3d Cir. 2009This requirement exists because
“[e]nsuringthat absent class members will be fairly protected requires the claims and defenses
the representative to be sufficiently similar not just in terms of their legal formldouinaerms
of their factual basis and suppbrtld. at 598. “‘Complete factual similarity is not required; just
enough factual similarity so that maintaining the class action is reasonabtyrecahand the
interests of the other class members will be fairly and adequately protethted @mbsence.’ld.

i.  Substantive Due Process

Although there are common questions with respect to Petitioners’ substantive digs proc
claims, the Court finds that Petitioners’ claims are not typical of all class membereseniealy
the due process violations, Petitioners seek #alrall putative class members release. The Third
Circuit recently explained that such relief requaidgding of irreparable harm, a balancing of the
harms, and an assessment of the public interest; before the Court can makedimgsein this
conext, the Court must engage in an individualized analysis, looking at “several faetexsnt
to eachpetitioner such as ‘teir own uniquemedical histories, medical risks, healthcare access
needs, detention conditions, and release circumstandepe 972 F.3cat331(emphasis added)
Such relief also requires an assessment of the individual’s “criminalyhastdrrisk of flight.” Id.

at 332.

13-
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In Hope the Third Circuit reviewed a district court’s decision to release numerailis civ
immigration detaineeslue to conditions of confinemeniThe Circuit first reviewed the proper
analysis that a court muahdertakein deciding an unconstitutional conditions of confinement
claim. Id. at 325-29. The court itHopealso observed théhe “‘personal nature of constitutional
rights’is a‘cardinal principle[ ] of our constitutional ordér Id. at 331(quotingFerber, 458 U.S.
at767). The Circuit continued:

Yet a fundamental problem pervades the District Counalysis:

it treated Petitioners as a unit instead of as individuals with their own

unique medical histories, medical risks, healthcare access needs,

detention conditions, and release circumstantteshould have

assessed all of these factors for each Petitioner to determine

whether they would suffer more harm in detention than if released
Id. (emphasis added)The Hopecourt explained thdtrelease circumstancesequired a court to
assess the facility’s conditions of confinement with those of the community to whichisedet
sought to be released, including the prevalence of the virus in the home communities, living
conditions, and access to healthcdek. The Circuit continued that a judge must also analyze a
released detainee’s ability to quarantine and assess the potential risk thatese detagyht spread
COVID-19 when released into the publidd. at 332. The court irlopefurther instructed lower
couts to consider a detainee’s potential harm to the public if released in light chineeé&t
criminal history. Id. at 332-33.

In light of this mandated individualized inquiry, the Court finds that typicality ismed.

In fact,the Court is aware aeveral factual differencesnongsthe namedPetitionerswith respect
to their individual medical conditions. hfe Rizza Jane G.A., Héct@.M., and Bob L.Nsuffer
from somemedical conditionD.E. No. 21, Declaration of Rizza Jane G.A. (“Rizza Decl.) 1

27-28; D.E. No. 23, Declaration of Héctor G.M. (“Héctor Decl.J 16; D.E. No. 548,

Declaration of Kate Sugarmahi].D., Regarding Bob L.N(“Sugarman Decl.”)at 34), those
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conditions range in severitydéctorG.M. suffers fromasthmaHécta Decl 1 16) and Bob L.N.
suffers from hypertension (Sugarman Deal.3-4)—conditions thatmayplace individuals who
contract COVID19 at an increased risk of dire consequenoesinwhileRizza Jane G.Asuffers

from a condition that requires herdwoid certain foodRizza Decl{{ 27-28 Moreover,Albert

A.B., Camilo S.H., and Muhamed I.-S. do not allege that they suffer from any medical conditions
at all. These differencesequire individualized treatment and render maintaining a class not
reasonably economicalSee Thakker2020 WL 5737507, at *% (typicality not present in case
alleging deprivation of substantive due process where each petitioner suffered fremantiff
medical histories and had different criminal histories).

For the same reasons, the Court cannot find that Petitioners have met the \typicalit
requirement to pursue an injunction prohibiting Respondents from accepting new inmat€s in ED
Such an injunction similarly requires a finding of irreparable harm, a balancing ludrtimes, and
an assessment of the public interettose findings are necessarily fatensive when the alleged
harm is that individuals in EDC may contract COVID and suffer dire ecsequencesHope
972 F.3dat 331 (explaining that “in assessing irreparable harm, the Court should have considered
several factors for each individdpl

Petitionersgdo not meet the typicality requirement to advance their substantive due process
claim.

ii.  Procedural Due Process

The Court similarly finds that Petitioners have not met the typicality requirement to
advance their procedural due process claim. That sukeaot all “aliens” are entitled to more
process under the Due Process Clause than that which the government confers up&ethem.

U.S. Dep't of Homeland Sec. v. Thuraissigiab®0 S. Ct. 1959, 19833 (2020) In

-15-



Case 2:20-cv-05922-ES Document 79 Filed 11/23/20 Page 16 of 29 PagelD: 2656

Thuraissigiam the Supreme Courbbservedthat “aliens” detained shortly after entering the
country, and wha@annot be said to have effectedeantry, are not entitled to more process than
that which the governmeniffords them as a matter of grackl. at 1983. Those persons, the
Courtsaid, ‘hgve] only those rights regarding admission that Congress has provided by statute.
Id.; see alscCastro v. U.S. Dep’t of Homeland S35 F.3d 422, 448 (3d Cir. 201@xplaining,
pre-ThuraissigiamthatSupreme Court precederdll[s] into serious question the proposition that
even the slightest entrance into this country triggers constitutional protectioasetwherwise
unavailable to the alien outside its bordgr®.A.M. v. Barf No. 204321, 220 WL 4218003, at

*10 (D.D.C. July 23, 202Q)explaining that, while “aliens” are entitled to substantive due process
during their deportations, not all are entitled to more procedural protectionsheétawhich
Congress affords themYherefore, for sme individuals in the putative class, the only process to
which they were entitled to waghatICE gave them—anex parteconsideration whether to release
them. Others who effected an entry into the United Statespparentlyentitled to more process.
But determining who falls into which camp will require an individualized aralySf. German
Santos v. Warden Pike County Correctional Facilgg5 F.3d 203, 206 (3d Cir. 202@inding,

as to a detainee being held pursuar@ U.S.C. § 1226(c), that detention for more than-and
a-half years was unreasonalsie thatthe petitionethada due process right to a bond heaying
GuerreraSanchez v. Warden York Cnty. Prisé@5 F.3d 208, 224 (3d Cir. 2018)A]n alien
facing polonged detention under [8 U.S.C. § 1231(a)(6)] is entitled to a bond hearing before an
immigration judge and is entitled to be released from detention unless the governnidishesta
that the alien poses a risk of flight or a danger to the commufgiyctingDiouf v. Napolitang

634 F.3d 1081, 1092 (9th Cir. 2011)).
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Just asPetitionersdiffer with respect to their medical and criminal historiestitioners
differ with respect tdheir statussin the United StatesRizza Jane G.A. entered tbaited States
in October 2014 through alJwork-andstudy visa program based in Texas. (Rizza Ded).
Her program sponsor, howevésubjected [her] t@xploitativeworking conditions thaiade it
impossible to meet the eligibility requirements émew [her]visa when the time canie (1d.).
Thus, itappearshe effected an entry in the United States. The same is t@amofo S.H, who
was arrested by ICE on March 5, 2020, during a home,\wsitensiblyconducted far past the
border (D.E. No. 43-1%0rm F213 ofCamilo S.H, at2); andHéctor G.M, whowas arrested by
U.S. Border Patrol agents near Tuscan, Arizona (D.E. Nd24Borm 213 ofHéctor G.M, at
2). In comparison, Albert A.B. and Bob L.N. were arrested in airports after carffirilights
from foreigncountries. (D.E. No. 43-9, Form 1-213 of Albert A.B., aD2ZE. No. 43-16, Form I-
213 of Bob L.N, at 2). The record does not indicate precisely the statibublammad LS. who,
on November 20, 2018, was apprehended by a U.S. Border Patrol agent in Californiarpist one
north of the United States border. (D.E. No.2@BForm I-213 of Muhammad I.-S., at 2).

Finally, to the extent Petitioners argue that the wholesale denial of bond heautingset
detainedpursuant to the mandatory detention provisions Bf®.C. §81226(c) and 1231(a)(2)
violates procedural due process, the Court notePimaiore v. Kim538 U.S. 510 (2003)pheld
§ 1226(c) as facially constitutionald. at 531 Tracey M.S. v. DeckeNo. 205146, 2020 WL
2316559, at *4 (D.N.J. May 11, 2020Yhe Court perceives no reason why § 1231(a)(2) would
not also survive such a facial challenge, and iBeéts do not appear to argue it would ndb
the extenPetitioners raise an-applied challenge to 88226(c) and 1231(a)j2such a challenge
requires a faeintensive inquiry into the reasonablenesdeiention, taking into accouttte length

of deentioncoupled withthe petitioner’s unique medical conditicersd history.Seelracey M.S.
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2020 WL 2316559, at7 (“Thus, given the unique procedural posture of Petitigsnemmigration
proceedings, coupled with inevitable immigration court delaysPatidionets underlying health
conditions in the shadow of the COVI® pandemic, the Court finds that Petitiosetetention
has become unreasonably prolonged such that due process requires that Petitioneleldeaaffor
individualized bond hearing before an immigration jutige

Petitioners, therefore, do not meet the typicality requirement to advance theidymaic
due process claim.

iii.  Accardi

The Court reaches a different conclusion with respect to Petitioherardiclaim. The
central focuof the Accardiclaimis on the conduct of Respondents and whethgraherequired
follow CDC guidelinesbut failed to do so There are additional questions with which the Court
mustgrapplein order to find that Respondents are violating Aleeardi principle as discussed
below But thoseoutstanding questions do not affetie typicality requirement of class
certification because the answer to those questionsotrequire an individuatied analysis of
Petitioners and the putativdass membersAlthough in some instances a claimant must show
prejudice to obtain relief undéccardi that requirement appen instances where, unlike here,
a plaintiff is seeking to invalidameagency actiothat is being taken against him or heeslie
611 F.3dat 177 The Court is unaware of any instance in which a court has applied that
requirement to a claimantedang a declaratory judgment.hus,Petitioners—all of whom were
detained at ED@t least at some point during the petiloatRespondents were allegedly violating
the Accardi principle—arein sufficiently similarpositionsto therest of the class both legal

form and factual basis to supporatklaim.
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D. Adequate Representation

Rule 23(al4)’'s adequacy requirement dematilst “the representative parties will fairly
and adequately protect the interests of the clashé adequacyequirementserves to uncover
conflicts of interest between named parties and the class they seek to repiesenet Food
Prods. Liab. Ltig., 629 F.3d 333, 343 (3d Cir. 201@yuoting AmchemProds., Inc. v.
Windsor 521 U.S. 591, 625 (1997) In assessinghis requirement,a court shouldietermine
(i) whether“the putativenamedplaintiff hasthe ability andthe incentiveo representhe claims
of theclassvigorously,”and(ii) whether‘thereis [a] conflict betweertheindividual’'sclaimsand
thoseassertedn behalf of theclass.” In re Cmty.Bank ofN. Va., 622 F.3d 275, 29(3d Cir.
2010),as amende(Oct. 20, 2010) (quotingdassinev. Jeffes 846 F.2d 169, 17&8d Cir. 1988).
The proposedclass representativecannot have divergentinterestsfrom the putativeclass
membersandtherecanbe noconflicts of interest. Id. “Thereareclearsimilaritiesbetweenthe
components of thgypicality inquiry relatingto theabsencef uniquedefensesandalignment of
interests. . . .” In re ScheringPlough Corp.ERISALItig., 589 F.3dat 602. ‘Becauseof the
similarity of [the typicality and adequacyjinquiries, certain questions—ike whether a unique
defenseshoulddefeatclasscertification—arerelevantunder both.”Id. (quotingBeckv. Maximus,
Inc., 457 F.3d 291, 296 (3dir. 2006).

For the samereasonghe Court cannofind typicality with respecto the substantivand
procedural dueprocessclaims, the Court cannofiind that Petitioners are adequateclass
representativef®r thoseclaims. Thatis becaussome of théetitionerawill besubjectto different
defenseshanmanyof the putative tassmembersaandmaywantto rely ondifferentlegaltheories

to obtainrelief.
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However,the Court does naeachthe sameconclusionasto the Accardi claim. That
claim, as noted,will not depend omany materialfactual differenceshetweenPetitionersandthe
putativeclassmembers.Respondents do natgueotherwise.

Instead, Responderdsguethat becausdrizza Jane G.AAlbert A.B., andHéctorG.M.
havebeenreleasedrom custody they areinadequatelassrepresentativebecauseheylack an
interestin vigorouslylitigating this case. (Opp.to ClassCert. at 24). But Petitionersprovide a
supplementaaffidavit of Rizza Jane G.Andicating that she still wishes to litigate this case as a
class representative on behalf of the putative daspite her release from detentidiD.E. No.
40-4, Supplementdeclarationof Rizza Jane G.A. )2 And the initial affidavits of each ohe
proposed class representativesluding those who were released from ED(jcate that they
have motivations to represent the putative class beyond their own individual interesisrings
their releaseand asserting their individual rights(Rizza Decl.|f 33 & 40; D.E. No. 2,
Declaration of Albert A.B. 122 & 29; D.E. No. 23, HéctorDecl. 1128 & 35; D.E. No. 4,
Declaration oBobL.N. 1128 & 35; D.E. No.35-1, Declaration of Camilo S.HB4 & 41;D.E.
No. 35-2 Declaration ofMuhammad LS. f 29 & 36). The Court perceives no issueth
Petitioners’ incentive and motivation to vigorously litigdhis matter Nor does the Court
perceive theravill be any conflict between Petitioners and the putative class meadbédney
puraue theAccardiclaim.

Similarly, Respondents argtieat Rizza Jane G.AAlbert A.B., andHéctor G.M.cannot
serve as class representatives because their claims are moot as they haeéaserirom
detention.(Opp.to ClassCert.at 24). The Court disagrees-or starters, at least two Bétitioners
have live claims, and “in most cases as long as one of the representatieegsis@dhe adequacy

of representation requirement is meGrasty v. Amalgamated Clothing & Textile Workers Union,
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AFL-CIO, CLC 828 F.2d 123, 128 (3d Cir. 198 Moreover, &aommon exception to classtion
mootness is the “relatieback doctrine,” which holds thatruling on class certification relates
back tothe datethatthe class plaintiffs filed their motion for class certificatidBeelusardi v.
Xerox Corp, 975 F.2d 964, %/(3d Cir. 1992) The Third Circuit has applied theetationback
doctrine[to] successive, substantially similar motions toifyeft Gayle 838 F.3dat 307. Here,
each member of the class had a live individual clairthe timethey filed theirinitial motion for
class certification on May 15, 202QAlthough the Court is now deciding Petitioneashended
motionfor classcertification which was filed on May 29, 202@fter the threandividualslisted
above were released from detentitre initial and amended motiorexe substantially similar
Theydiffer only in that the amended motitor class certificatioriincorporatgdd] facts pertaining
to the new named PlaintifffamiloS.H.and Muhammadl-S.], as well as the declaration of class
counsel, Michael FDaly.” (D.E. No. 361, Notice of Amended Motion for Class Certificatjam
2). Thus, the Court finds thtite relationback exception to class action mootness apphesthat
Petitioners are adequate class representatives to advaraz#ndiclaim.

E. Rule23(b)(2)

For a class to be certified under Rule 23(b)(2), “the party opposing thdrolasthave]
acted or refused tfhave] act[ed] on grounds that apply generally to the class, so that final
injunctive relief or corresponding declaratory relief is appropriate respectictpzeas a whole
The purpose of Rule 23(b)(B)to“remedyf] systenic violations of basic rights of large and often
amorphous classes.”Baby Neal 43 F.3dat 64 “While 23(b)(2) class actions have no
predominance or superiority requirements, it is well established that the leless must be
cohesive.” Barnes v. Am. Tobacco Cd61 F.3d 127, 143 (3d Cir. 1998fohesiveness means

that the class claims are commaand will not require individual proof from each class member
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to establish a violation of the lawSeeGates v. Rohm & Haas C®55 F.3d 255, 264 (3Qir.
2011). “Rule 23(b)(2) applies only when a single injunction or declaratory judgment would
provide relief to each member of the clagsdoes not authorize class certification when each
individual class member would be entitled wifferentinjundion or declaratory judgment against
the defendant.”"Dukes 564 U.S.at 360 “The key to the (b)(2) class is the indivisible nature of
the injunctive or declaratory remedy warrartetie notion that the conduct is such that it can be
enjoined or declarednlawful only as to all of the class members or as to none of théun.”
(internal quotation marks omitted).

Again, Petitioners’ substantive and procedural due process claims are not cohesive and do
not meet the requirements of Rule 23(b)(2). Before granting relief, the Court must angage
individualized analysis of eactlass member The Court cannot release individuaito the
general population without knowing their criminal histories, without knowing their refdase
andwithout knowing their medical historieslope 972 F.3cat 331-32. Nor can the Court enjoin
Respondents from permitting new inmates in EB€Eausesuch an injunctionalso requires
individualizedfact-finding. Finally, the Court cannot order bond hearings for each class member
without knowing whether such persons effected an entry into the United States and arditled
to procedural due process, or without knowing their particular medinditcons which the Court
needsin order to assess whether the application of the mandatory detention provisions is
unreasonable’[l] ndividual issues pervade this case,” and “it would be unjust to bind absent class
members to a decision that may wonsider their personal circumstante3hakker 2020 WL
5737507, at *10

Thesame is not true of thi&ccardiclaim. To obtain a declaration that Respondents are

violating the Accardi principle Petitioners will not have to submit individual prod®eitioners’
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Accardiclaim rests ofRespondentsallegedfailure tofollow binding CDC guidelines and not on
the particular situation any individualclass memberlf Respondents are violatirige Accardi
principleagainst one, they are violating thecardiprinciple against all. If not against one, then
none. And an order declaring such a violation would apply generally and equally benefitsthe clas
F. Rule23(g)
Rule 23(g) requires the Court to appailass counsehnd it requires the Court to consider

(i) the work counsel has done in identifying or investigating

potential claims in the action;

(i) counsels experience in handling class actions, other complex

litigation, and the typesf claims asseéed in the action;

(i) counsel’s knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the class
Fed. R. Civ. P. 28)(A)()—(iv). Respondents dnot challenge the adequacy of putative class
counsel—taurenMajor, Alina Das, Leila Kang, and Michael P. DahAnd the Courfinds that
counselhave put in considerablork in identifying and investigating potential claims, have
extensive experience in immigration lavgnstitutional lawand complex litigation, and have the
necessaryesources to litigate this class actigBeeD.E. Nos.2-20, Dedarationof Lauren Major,

American Friends Service Committe&:21 Dedaration of Alina Das, NYU School of Law

Immigrant Rights Clinic2-22 Dedarationof Leila Kang, Immigrant Defense Projeét;17-1,

8 In Jennings 138 S. Ct. 830, the Supreme Court raised the question whether declaratory relaft w
injunctive relief, could sustain Rule 23(b)(2) class on its ownd. at 851 (emphasizing that Rule 23(b)(2) refers to
“injunctive relief orcorrespondingdeclaratory relief”). The Third Circuit does not appeahave addressed this
question. The Court does not perceive it to present an issue for this clas223@)(2) “does not require that both
forms of relief be sought and a class action seeking solely declaratory rglibéroartified under subdivision (b)(2).”
7AA Charles Alan Wright, Arthur R. Milr & Mary Kay Kane, Federal Practice & Procedure, Civil 3D § 1175 (2008);
accordBond v. Liberty Ins. CorpNo. 154236, 2017 WL 1628956, at *8 (W.D. Mo. May 1, 201n);re United
Artists Theatre C9410 B.R. 385, 396 n.5 (Bankr. D. Del. 2009). As Justice Breyer accurately pointisseuting

in Jennings “the Advisory Committee says that declaratory relief can fall within the Rtdem ‘corresponding’ if it
‘serves as a basis for later injuinetrelief.” Id. at 876 (Breyer, J., dissenting) (quoting Notes on Rule 23(H)$pp
Amendment, 28 U.S.GA\pp., p. 812). The Court has no reason to believe that a declaration that Respondents are
violating theAccardiprinciple could not later be used by an individual class member in an effort to obtairiugunc
relief.
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Dedarationof Michael P. Daly, Faegre DrinKerAs such, the Court finds thagftioners’ counsel
are more than adequatedmeet the requirements &ule 23(Q).

In sum the Court will certify theutativeclassonly to advance théccardiclaim. The

class will consist of

All individuals who, between commencement of this action and the

entry of final judgment, are or have been held in civil immigration

detention aEDC.
The Court appoints Petitioners Rizza Jane G.A., Albert Al8ctorG.M., Bob L.N., Camilo S.H.,
and Muhaned I-S. as classepresentativesand appoints Lauren Major, Alina Das, Leila Kang,
and Michael P. Daly as class counsel.
V. Merits

Ordinarily in a habeas action such as this oine, Courtwould assesshe merits of
Petitioners’ class clairand their remaining individual claim8ut it cannot do so hefer several
reasons.Theirremainingclass claim—the Accardiclaim—received little attention in the briefing,
and the Court needsdditional information fronthe parties on several key issues befoait
reach a sound determination.

First, little briefing has been dedicated to the question whdtteP011PBNDScreates a
binding norm on contract detention centers such that EDC must follow CDC guidelines.siBhe ba
of Petitioners’ claim is thatvardenRodriguezattestedhat “EDC is required to comply with the
[2011PBNDS]” (Reply ISOPetition and P.lat 19 (cting Rodriguez Declf 11)) anda single
sentence irthe 400page2011PBNDSthat says tat “[CDC] guidelines for the prevention and
control of infectious and communicable diseastsll be followed (P.l. at 32 (citing2011
PBNDS 84.3(11)(10)) (emphasis added)). Whether those two staterapntufficient to create a

binding norm on contract detention centers is unclear. Chbavis reached varying conclusions
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onthe question whether the 2011 PBNDS can give rise fceaardiclaim, but without grappling
with the precise issue heravhether the 2011 PBNDS creates a binding norm on the agency
CompareA.S.M. v. Warden, Stewarnty. Det. Ctr, No. 2062, 2020 WL 2988307, at *8 (M.D.
Ga. June 3, 2020)'But the mere voluntary decision to try to operate its detention facilities
consistent with the best available practices, as evidenced by the CDC Guidancmt codgect
Respondents to aAiccardi conditions of confinement claiif), with Gayle v. MeadeNo. 20
21553, 2020 WL 2086482, at *6 (S.D. Fla. Apr. 30, 20@8J, clarified, No. 2021553, 2020 WL
2203576 (S.D. Fla. May 2, 2020)it is abundantly clear that ICE is required to comply with
CDC's guidelines pursuant to its own regulations policy statement¥), and Torres v.U.S.
Dep’t of Homeland Sec411 F. Supp. 3d 1036, 1068 (C.D. Cal. 2Qa@plyingAccardito failure
to enforcghe 2011PBNDS),andInnovation Law Lab v. NielseB42 F. Supp. 3d 1067, 1079 (D.
Or. 2018)(holding that the plaintiffs demonstrated a likelihood of success on theirckiA that
defendants failed to follow th2011PBNDS). The Court could not find Supreme Court or Third
Circuit precedent indicatingvhat exactly a “binding normis or how a court should analgz
whether agency guidance creates sudline D.C. Circuit appears to call for a rather rigorous
analysis:

In determining whether an agensystatements constitute “binding

norms,” we traditionally look to the present effect of the agency

pronouncementsStatements that are merely prospective, imposing

no rights or obligations on the respective parties, will not be treated

as binding norms American Bus Ass v. U.S, 627 F.2d 525, 529

(D.C.Cir. 1980). We also examine whether tagencys statements

leave the agency free to exercise its discretRnmonouncements that

impose no significant restraints on the agesaiscretion are not

regarded as binding norms.As a general rule, an agency

pronouncement is transformed into a binding norm if so intended by

the agency. Doe v. Hampton566 F.2d 265, 2882 (D.C. Cir.

1977), and agency intent, in turn, is “ascertained by an examination

of the statemeid language, the context, and any available extrinsic
evidence.”Id. at 281.
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Padula v. WebsteB822 F.2d 97, 100 (D.C. Cir. 1987).

Second little has beenledicated to the question of whether EDC is not, in fact, compliant
with CDC guidelines. As Respondents point out, CDC guidelines appear to build in some
flexibility for detention centers. (pp. toPetition and P.lat 40). But it is not clear whether
conditions at EDC have transcended the apparent discretion granted by CDC guidelings, and it
not the Court’s responsibility to comb the record to find evidence supporting the’ garsisible
positions. SeeDoeblers’ Pa Hybrids, Inc. v. Doebler442 F.3d 812, 820.8 (3d Cir. 2006)as
amendedMay 5, 2006).

Third, while Petitioners have couched tAecardiclaim in due process, neither party has
addressed whether Petitioners have made, or need to make, the threshold showinty ordina
required for asuch eclaim, that is, a deprivation of a constitutionally protected liberty or property
interest. See Sandin v. Conneb15 U.S. 472, 478 (1995). It could be that they need not do so,
and thatAccardiis sui genes for that reason But if so,the Court still needs to understand the
reasoning in support of such a positi@ut sedJnited States v. Cacere$40 U.S. 741,409 (1979)

(“A courts duty to enforce an agency regulation is most evident when compliance with the
regulation is mandated by the Constitution or federal’)awd. at 75253 (“Nor is this a case in
which the Due Process Clause is implicated because arduali has reasonably relied on agency
regulations promulgated for his guidance or benefit and has suffered substantially loé taeis
violation by the agenc}).

Fourth, it is unclear whether this claim is more appropriately one und@dthmistrative
Procedure Act APA”). While theparties agree that tiecardiprinciple is based on due procgess
case law is not as cleabedd. at 754 (“[S]ome of our most important decisions holding agencies

bound by their regulations have been in cases originally brought under the AAtAG) Curators
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of the Univ of Mo. v. Horowitz 435 U.S. 78, 92 n.6 (1978) (dedfig to apply theAccardi
principle to the Stat@sUnited States v. Nixor18 U.S. 683, 695 (1974) (applying thecardi
principle to order President Nixon to comply with the subpoena of the Special Prosedutar t
over his secret tapesgompare Marshall v. Lansing839 F.2d 933, 943 (3d Cir. 1988)
(“[P]rinciples of due pocess require an agency to follow its own regulations, which have the force
of law.”), with Lojeski v. BoandI[788 F.2d 196, 199 (3d Cir. 1986) (“Th&fcardi cases provide
ample guidance to courts asked to reverse ‘tainted’ agency actions, but do noiatenu
constitutional principles to take the courts beyond the realm of administrativé l&vitils matter

is more appropriately couched in terms of &RA, thenit is alsounclear whether there s
reviewable “final agency actigh5 U.S.C. § 704, and whether sucheigenreviewable under
§ 2241.

Fifth, it is uncleaiwhether and to what extenfccardiapplies tasubstantive regulations.
Respondents argue that it does (&eeOpp. to Amend. Habeas Pet. at-38). And at least one
court hasadoptedhat view SeeC.G.B. v. WolfNo. 201072, 2020 WL 2935111, at *34 (D.D.C.
June 2, 2020jrejecting Accardi claim based on failure to implement CDC guidelines in ICE
detention center becausagency regulations do nhareatesubstantivedue process rights
Although Petitioners have not offered a persuasive reason why Respondents are jncorrect
Respondents’ argument seems to igmaigona Grocery Co. v. Atchison, T. & S. F. Ry.,@84
U.S. 370 (193p a case where th8upreme Courappliedthe Accardi principle (before it was
called theAccardiprinciple)to a substantive regulatioid. at 386, 389. Although “all subsequent
decisions of the Supreme Court that referencéttwardiprinciple. . .involve[d] procedural as
opposed to substantive regulationsliomas W. Merrill, The Accardi Principle74 Geo. Wash.

L. Rev. 569, 5772006) the Supreme Court has never overturAgdona Groceryso the Court
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cannot ignore itsee State Oil Co. Khan, 522 U.S. 3, 20 (1997) (“The Court of Appeals was
correct in applying that principle despite disagreement Allthecht[ v. Herald Cq.390 U.S. 145
(1968)], for it is this Couts prerogative alone to overrule one of its precedeni®dilriguez de
Quijas v. Shearson/Am. Express, ]#Q0 U.S. 477, 484 (1989) (“If a precedent of this Court has
direct application in a case, yet appears to rest on reasons rejected in some otheediséoaos,
the Court of Appeals should follow the case which directly controls, leaving to this eurt
prerogative of overruling its own decisions.Mhus a key question here is whether, and to what
extent,Arizora Groceryapplies in this case.

Sixth and finally, there might be reason for the Court not to hold Respondents to strict
adherence to CDC guidelines during the ongoing COWIpandemic. For example,Caceres
440 U.S. 741, the Supreme Court expressed concern for mandating strict adherence to an IRS
manual requiring its agents to obtain approval from the Department Justice gapeteecording
suspects:“[S]ince the content, and indeed the existence, of the regulations would remain within
the Executives sole authority, the result might well be fevaad less protective regulatiohdd.
at 756. “In the long run,” the Court salitt is far better to have rules like those contained in the
IRS Manual, and to tolerate occasional erroneous administration of the koalydd by this
record, than eitér to have no rules except those mandated by statute, or to have them framed in a
mere precatory forrh. Id. If ICE made CDC guidelines binding @ontractdetention centers
throughthe 2011 PBNDShenthat was an apparentpluntary decisionthat ICE could arguably
retract

In light of these issues, supplemental briefing is necessdlnyrespect to Petitioners’

Accardiclaim.
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As to Petitioner’'sindividual claims, those claims, too, were not sufficiently briefed.
Although Petitioners formally asked for individual relief, they did not pursue their due process
claims with the requisite degree of individualigyrequirement that was outlinedove Notably,
after Petitioners added two class representatives to thisthagedid not amend their briefing to
advance those class representatives’ individual intereSgnificantly, one of those class
representativesMuhammad LS—is one of the two individuals who, the Court can say with
confidence, continues to have eliclaim. If Petitioners wish to advance their due process claims
as individuals, they must file their petitions separately per Chief Judge Wolfgdantir®y Order
2020410. SeeD.E. No. 6). Although the Court previously said it would handle this matter for all
purposes (D.E. No. 13), the Court’s decision denying class certification of Petitiarmstrgive
and procedural due process claims changes the landscape. The Court thereforetit@messP
motion for individual preliminary injunctive relief and individual habeas corpus refitiout
prejudice to file for such relief consistent with Chief Judge Wolfson’s Standitgy @020-10.

V. Conclusion

Based on the foregoingetitioners motion for class certification is GRANTED IN PART
and DENIED IN PART andtheiramendedhabeas petition and motion for a preliminary injunction
are DENIED IN PARTwithout prejudice to the individual Petitioners to file separate habeas
petitions to advance their due process claims. The Court ditepartiedo file supplemental

briefing addressing the issudiscussedbove. An appropriate Order accompanies this Opinion.

Dated:November 23, 2020 /s/Esther Salas
Esther Salas, U.S.D.J.
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