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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

RLI INSURANCE COMPANY,

Plaintiff, :
V. : Civil Action No. 07-5006 (JAP)

VINTAGE CONTRACTING CO., INC.,
etal.,
OPINION
Defendants.

PISANO, District Judge.

This matter is presdytbefore the Court on motion toenforce the settlement agreement
and for entry of judgment by plaintiff RLI Insurance ComparRldintiff’) againstdefendants
Vintage Contracting Co., Inc*Vintag€), Anthony Garofalo (Mr. Garofald) and Dawn
Garofalo(“Mrs. Garofald and, together with Mr. Garofalo, thé&>arofalo$) [docket entry .

23] and Mr. Garofalo’s motion to set aside the settlement agreddwmaket entry no. 32], and
upon the Report and Recommendation of United States Magistrate Judge DouglastEasAge
these motiongthe “‘Report). Having received objections to the Report and Recommendation,
the Court has conductedda novo review of the issues raisedN.L.R.B. v. Frazier, 966 F.2d

812, 816 (3d Cir. 1992). For the reasons discussed below, the Court shall adopt the Report, and

! Review of a magistrate judge’s report and recommendation is governed by hakal C

Rule 72.1. The Rule provides that the Court “shall make a de novo determination of those
portions of the report and recommendation to which objection is made and may acapgrreje
modify, in whole or in part, the findings or recommendations made by the Magikidge.” L.
Civ. R. 72.1(c) (2).
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shall grantPlaintiff’'s motion toenforce the settlement agreement and for entry of judgamht
denyMr. Garofalds motion toset aside the settlement agreement
L. Background

The claims in this matter arise froRlaintiff's issuance of payment, performance and
other surety bonds on behalf of Vintagthe “Surety Bondd, guaranteeing Vintage's
performance under a construction contraath the Borough of Oakland, New Jersey (the
“Borough’). In connection with the issuance of the Surety Bptits Garofalos executed an
Agreement of Indemnyton May 23, 200landan Agreement of Indemnity oseptember7,

2001 (together, thelidemnity Agreementy, which obligated the Garofalos to indemnify

Plaintiff for losses incurred as a result of an exercise obthretyBonds.

In December 2005, afténe construction contract between Vintage and the Borough was
terminatedbased on a disagreement between the parties th&fietage filed suit against the
Borough, which then commenced a third party action against Plaintiff demandmtema
pursuant tathe Surety Bonds. In August of 2007, Plaintiff and the Borough settled the third
party actionfor $100,000 andPlaintiff commenced this action to recover its lossaderthe
Indemnity Agreements, which totaled $333,773.44. The Garofalos and Virdageed a
settlement agreement with Plaintiff on January 16, 2009, which was approved by therCour

February 3, 2009 (theSettlement Agreemeit

The Settlement Agreement outlines an installment payment schedule by which the
Garofalos would pay a total d8280,000 to Plaintiff beginning with five initial monthly
payments of $20,000. After the initial payments, the Settlement Agreement ocalfed/ments
in the amount of $7,500 per month until resolution of the litigation between the Borough and

Vintage (he “Oakland Litigatiof). Finally, the Settlement Agreement provided that if the




Garofalos failed to make any of the required payments, Plaintiff would beeénititjudgment in
the full amount of its loss ($333,773.44) with jiudgment interest thereon at the statutory rate,
but receiving credit for any paymerakseady made.

The Garofalos defaulted under the Settlement Agreement on October 28, 2009 for failure
to make a scheduled installment payment due on that date and Plaintiff filectdiné nmsion to
enforce theSettlementAgreement and for entry of judgment against the Garofdtosesponse,

Mr. Garofalo moved to set aside the Settlement Agreement.

The motion and crossiotion were referred by the undersigned to United States
Magistrate Jdge Douglas E. Arpertwho issued the Report recommending that the motion to
enforce the settlement agreement and for the entry of juddreemtanted and therossmotion
to set aside the settlement agreement be denied. MagistrateAtpdgdound thatthe parties
reached an enforceable settlement agreearahthat Mr. Garofalo’s payments and emails were
“‘demonstrative of his understanding of and intent to be bound by the terms of the Settlement
Agreement Report at 5. Magistrate Judge Arpert detemad that there were no grounds to
rescind or otherwise set aside the Settlement Agreement and, therefore, he refzntnan
Plaintiff's motion to enforce the Settlement Agreement be granted and Mofal&és cross
motion to set aside the Settlement égment be deniedConsequentlyiMagistrate Judge Arpert
recommended that the Court enter judgment in favor of Hfaint the principal amount of
$333,773.44, together with interest thereon at the statutory rate from August 30, 2007, less an
amount equalo the sum of the payment made by the Garofalos under the Settlement Agreement.
Mr. Garofalo filed an objectioto the Reportand Plaintiff responded to his objection. Having
reviewed the issues raised in the objectidashovo, the Court agrees with the conclusions

reached by Judggrpert



. L egal Discussion

Mr. Garofaloobjects to that part of the Report in which Magistrate Judge Arpert found
that there ar@o grounds to set aside the Settlement Agreebtresed on Mr. Garofalo’s former
counsel'srepresentation Specifically, Mr. Garofalo urges this Court to further examime
allegation that Mr. Garofalo’dformer counsel exceeded his authority in negotiating the
Settlement Agreement and that such counsel misrepresented the facts and anamnast
issues relevant to Mr. Garofalo’s decision to enter into the SettlementmgmeeThis Court
finds that Mr. Garofalo’s allegations with respézthis former counsel’s representatiaturing
settlement negotiations do not support setting aside the Settlement Agreement.

A settlement agreement between two parties to a lawsaform of contract. Mortellite
v. Novartis Crop Protection, Inc., 460 F.3d 483, 4923d Cir. 200§. Courtsare to look tostate
contract law to resolve disputes oweich anagreement.Seeid. New Jersey supports a strong
public policy favoring the enforcement of settlements that resolve disdedssarella v. Bruck,

190 N.J.Super 118, 124462 A.2d 186, 18990 (App. Div. 1983). However, where there is
proof of compeling circumstances, a courtay set aside a settlement agreemetundage v.
Estate of Carambio, 195 N.J. 575, 601951 A.2d 947, 9662 (2008) Nolan ex rel. Nolan v.

Lee Ho, 120 N.J. 465, 47577 A.2d 143, 1461990). A party seeking to set asidesattlement
agreement has the burden of proving incapacity or incompetence to form a validtcambtaer
extraordinary circumstanceJennings v. Reed, 381 N.J. Super 217, 22885 A.2d 482, 488
(App. Div. 2005). Courts aralsowilling to set aside settlement agreements given a showing of
unconscionability, frauer coercionby one of the partiesSee Harrington v. Harrington, 281

N.J. Super. 3946 656 A.2d 456 453460 App. Div. 1999(citations omitted) Mr. Garofalo

does not allege incapacity mrcompetence to form a valid settlement agreeménstead, Mr.



Garofalo claims that he entered into the Settlement Agreement based on mmgtiassthat the
Oakland Litigation wouldreach a conclusion prior to his completion of the $100,000 of
settlemat payments and that, had he known that delay of the trial was possible, he would not
have entered the Settlement Agreement. He claims that his former counsel kneslathatf d
the Oakland Litigation was possible and that such counsel did not disakpeshibility to him.
Unfortunately for Mr. Garofalathesecircumstances are not sufficient for this Court to set aside
the Settlement Agreement. In facianous emails between Mr. Garofalo andfoisner counsel
evidencehis understanding of the terms of the Settlement Agreement and his intent to be bound
by such terms.As the record makes clear, Mr. Garofalo provided comments to drafts of the
Settlement Agreement and asked for clarification on the meaning of various quevisir.
Garofalo’s compance with the terms othe Settlement Agreemetitrough October of 2009
providesfurther evidence that héad full knowledge of theterms thereof. “[S]ettlements are
favored and will be enforced whenever voluntarily agreed to by the par@ap.City Products
Co, Inc. v. Louriero, 332 N.JSuper. 499, 50853 A.2d 1205, 121QApp. Div. 2000). There is
no dispute that Mr. Garofalo voluntarily entered into the Settlement Agreeniéet.fact that
the Oakland Litigation proceeded at a slower pace thaci@atedby either Mr. Garofalo or his
formercounsel does not reliewdr. Garofaloof his obligationsinder the Settlement Agreenten

Mr. Garofaloalsoargues that the Settlemengj@ement should be set aside because Mrs.
Garofalo was unaware of the t@as and conditions of the Settlement Agreement when she
entered into itand former counsel’'s conduct left her, essentially, unrepresented in the matter.
Mr. Garofalo claims that this is a compelling factor in evaluatingntesion. However, Mr.
Garofalodoes not cite, nor can this Court find, any legal authority to support the Court setting

aside a Settlement Agreement based on one party’s argument that andyher tber litigation



was unrepresented by counsglthough not unsympathetic tdrs. Garoélo’s plight, the Court
finds that she is also bound to the terms of the Settlement Agreement.

Finally, Mr. Garofalo objects to the Repartaiming that it did not provide any analysis
based on hiRkule 60(b)(6)claim. Mr. Garofalo argues thdtis former counsel engaged in a
course of conduct during settlement discussions that may have violated Rule 1.1, Rulgel.2, R
1.4 and Rule 8.4 of the New Jersey RuleProfessional Conduct. As a resultsoich conduct,
Mr. Garofalo argues that he was essentially left unrepresantitherefore is entitled to relief
from the Court’s February 3, 2009 Order approving the Settlement AgreemestCduht finds
that Mr. Garofalo’s allegations with respect to his former counsel’s repatisendo not support
such a finding under Rule 60(b)(6).

Federal Rule of Civil Procedure 60(b) allows a partgdek reliefrom a final judgment,
order or proceeding for a variety of circumstances including, but not limited istaken
excusable neglect, newly discovereddemce and fraud. Mr. Garofalo moves under Rule
60(b)(6), which permits a district court to set aside a final judgment for “any othesrrehat
justifies relief.” Fed. R. Civ. Pro. 60(b)(6). “Rule 60(b)(6) is available anlyases evidencing
extraordinary circumstances.” Sradley v. Cortez, 518 F.2d 488, 498d Cir. 1975])citing
Ackermann v. United States, 340 U.S. 193, 71 S.Ct. 209, 95 L.Ed. 207 (1950h addition, a
Rule 60(b)(6) motion “must be fully substantiated by adequate proof anexatgptional
character must be clearly established to the satisfaction of the district ctarg lbecan be
granted by the coutt. FDIC v. Alker, 234 F.2d 113, 116117 @d Cir. 1956) Mr. Garofalo
seeks relietinder Rule 60(b)(6) from this Cour@da approving the Settlement Agreemémt

what he terms "gross neglect” of counséllr. Garofalo relies orBougher v. Secretary of

Health, Education and Welfaré72 F.2d 976 (3d Cir. 1978), for the proposition that attorney




conduct can constitute neglesd gross that Rule 60(b)(6) can provide reliefln that case,
appellants’ counsel had Is¢verasummary judgment motions, and a total oind@ions overall,
go unopposed. The court found that such conduats “sufficiently exceptional and
extraordirary so as to mandate relief pursuant to Rule 60(b)(Bpughner, at978. Here,Mr.
Garofalohas notalleged sufficienfacts that support a finding efceptional an@xtraordinary
circumstances warranting relieRather, the record indicates tht. Garofalo’s formemattorney
dedicated significant time and effort hegotiating terms of the Settlement Agreement on his
behalf Mr. Garofalo’s claim that his former counsel failed to inform him of the posyiltilét
the Oakland Litigation might proceeat a slower pace than anticipated does not rise to the level
of gross neglect required for this court to set aside the Settlementfareender Rule 60(b)(6)
or otherwise.
11 Conclusion

For the reasons above, the Court shall adopt those parts eofRéport and
Recommendation not inconsistent with this Opinion, and gRiatstiff's motion toenforce the

settlement agreement and for entry of judgment [docket entry nan2BtenieDefendant’s

crossmotion toset aside the settlement agreementfdbentry no. 32].

/sl JOEL A. PISANO
United States District Judge

Dated:October 15, 2010



