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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY
BORISBORETSKY, Civil Action No. 09-771 (FLW)
Petitioner,
MEMORANDUM OPINION
V.

BRUCE DAVIS, et al.,

Respondents.

This matter has been opened to the Court by Petitioner Boris Boret$kgtagioner”)
filing of a “Motion to Reopen Judgmefintered on February 29, 2012 in the civil action
entitledBoris Boretsky v. Michelle Ricdd9- 077] and for Relief Pursuant to Fed. R. Civ. P.
60(b)(6)” (ECF No. 38) and a “Motion for Leave to File a Supplemental Letter Brief and
Appendix[.]” (ECF No. 39.) For the reasons explained in this Memorandum Opinion, the Court
denies the motions for relief and denies a certificate of appealability.

The Court recounts only the facts necessary to regatidgoner’'s motions for relief.
Petitioner was tried before a jury and convictetheffirst-degree murdefand related offensgs
of his wife and sentenced to life imprisonment without the possibility ofgpaBeeState v.
Boretsky 2016 WL 6440631, at *1-2 (N.J. Sup. Ct. App. Div. Nov. 1, 20¥8)er the
conclusion of direct review in state court, but prior to submittingitsisstate courpost-
conviction reliefpetition (“PCR”) Petitioner submittec petition for writ of habeas corpus in the
United States District Coudn February 10, 200% was captione@oretsky v. Ric¢i3-09¢v-
00771 and assigned to the undersigr@d.February 25, 2009, the Court advised Petitioner of

his rights pursuant thlason v. Meyer208 F.3d 414 (3d Cir. 2000), explaining the
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consequences of filing such a Petition under the Antiterrorism Effective DazhyPAct
(“AEDPA") and givinghim an opportunity to file one all-inclusive § 2254 petition. (ECF No.
2.) By letter dated March 2, 2009, Petitioner informed the Court that he wished to have his
Petition ruled on “as is[.]” (ECF No. 4.)

On April 18, 2011, Btitioner filed his firsstatePCRin New Jersey Superior Court.
(ECF Na 40-2.) On April 18, 2011, Btitioner also submitted motion to stay thinenpending
habeas corpus petition while pursuing the state PCR. (ECF No. 21.) On August 15,i2011, th
Court denied the motion to stay without prejudice to the filing of a properly supported motion to
amend the habeas petitibn(ECF No. 22.) On August 25, 201k tRioner filed amotion to
amend and aamended verified petitioto add the ineffective assistarmfecounséclaims
presented in his first state petition for poetiviction relief filed in the Newlersey Superior
Court on April 18, 2011, and to stay the 8§ 2254 Petiti®@CH Ncs. 24, 24-% “The Amended
Verified Petition for PosConviction Relief,” which is dated August 25, 2011, raises seven
claimsof ineffective assistance of counsel, with subparts. (ECF NB.)24-

By Opinion and Order dated February 29, 2012, the Gejatted Petitioner's arguments
for equitable tolling, denied thaotionto amendgnd for a stayas untimely, dismiglthe
Petition on the merits, and ded a certificate obppealability(*COA”). (ECF Nos. 27-28.0n
March 5, 2012, Petitioner sought reconsideration of the Court’s denial of his motion to amend

and the dismissal of his habeas petition. (ECF No. 31.) On March 6, 2012, Petitioner dubmitte

1 This Court’s Opinion noted that, because Boretsky’s § 2254 Petitiamdinclude the

ineffective assistance of counsel claims, a stayld be of no use tBetitionerunless he first
amended his § 2254 Petition to include itreffective assistance of counsel claims. Moreover,
since the ongear statute fdimitations,see28 U.S.C. § 2254(d)(1)(A), expired on February 15,
2010, in the absence of equitable tolling, the Petition could not be amended because the new
claims would be time barredsee28 U.S.C. 852244(d)(1)(A).ECF No.22.)



his notice of appeal. (ECF No. 29.) The Court denied the motion for reconsideration on March
20, 2012. (ECF NB3.)

On October 18, 2012, the Third Circuit denied a COA, finding that reasonable jurists
would not debate the District Court’s dismissal of the fourteen claims enechandtabeas
petition. The Third Circuit further determined that Petitioner failed to demonsteateitist of
reason would debate the District Court’s denial of his motion for recoasimteor the denial of
his requests to amend his petition and stay his proceedings pending the resolution of his post-
conviction proceedings.SE€eECF No. 37.)

On June 27, 2014, theal courtdeniedpetitionefs state court PCR without an
evidentiary hearing . (ECF No. 40-)1Petitioner appealed this judgment, and on November 1,
2016, the Superior Court, Appellate Division affirmed. (ECF No. 40-12.) On May 2, 2017, the
New Jersey Supreme Court ceshcertification (ECF No. 40-13.)

On April 5, 2019, Petitioner submitted the instant “Motion to Reopen Judgment and for
Relief Pursuant to Fed. R. Civ. P. 60(b)(6)” (ECF No. 38), and, on May 23, 2019, Petitioner
submitted the instant “Motion for Leave to File a Supplemental Letter BrieAppendix[.]’®
(ECF No. 39.) Respondents submitted opposition on June 27, 2019. (ECF NbhdOnatter

is fully briefed and ready for disposition.

2 This letterbrief notes that it is “In support of and Motion for Remand to the District Court for
Evidentiary Hearing to Determine Movasgligibility to File a Second Petition for

Habeas Relief This“letter brief is captioned in theUnited States Qurt of Appeals for the
Third Circuit,” but is not filed in connection with any of Petitioreecases filed on the electronic
docket of the Third Circuit Court of Appeals. Petitioner did, however, Blgcaessive petition
under 28 U.S.C. § 2244, seekiaig Orderequiring the Prosecutor’s Office to produce evidence
that would enable Petitioner to prove his actual innocence claimme:(Boris Boretskyl17-3776
(3d Cir.). Petitioner’s requests were denied by the Third Circuit Court of Appeathomaly

20, 2019. %eeid.



“Rule 60(b) allows a party to seek relief from a fip@lgment, and request reopening of
his case, under a limited set of circumstances including fraud, mistake, and neaNye kg
evidence.”Gonzalez v. Croshy45 U.S. 524, 528 (2005). Rule 60(b)(6), the particular
provision on which Petitioner relies, permits reopening when the movant shows “any ... reason
justifying relief from the operation of the judgment” other than the more specifimestances
set out in Rules 60(b)(XB). Id. at528-29. A motion filed under Rule 60(b)(6) must
demonstrate “exaordinary circumstances” that would justify “the reopening of a final
judgment.”ld. at535 (quotation omitted). Motions filed under subsection (6) “must be made
within a reasonable time.Fed. R. Civ. P. 60(c).

The Court begins by addressing wheth&iitiff’s Rule 60(b) motiorseeks to vindicate
a new claim or merely challengiéhe Court’s denial of his motion to amend (and the resulting
failure toreach the merits of hBCRclaimg. In Gonzalez v. Croshyhe Supreme Court
analyzed when a motion couched in terms of Rule 60(b) was in reality a second or sugcessive
2254 habeas petition subject to the requirements of 28 U.S.C. § 2248(@n)zaleanakes clear
that where a Rule 60 motion assertsew clam, it is a successive petitiorb45 U.S. at 530-32.
“Claim” for purposes of the analysis (as used in § 2244(b)) is defined as “an asseerad f

basis for relief from a state cosrjudgment of conviction.” 545 U.S. at 530. A 60(b) motion

3 The relevant provisions of the AEDPA-amended habeas statutes, 28 U.S.C. §§ 2243)b)(1)-
impose three requirements on second or successive habeas petitions: First, atfyatckzams
already been adjudicated in a previous petition must be dismissed. § 2244(b)(1). Second, any
claim that has not already been adjudicated must be dismissed unless it reitaerosm new and
retroactive rule of constitutional law or new facts showing a high probability ofl &whaeence.

§ 2244(b)(2). Third, before the district court may accept a successive petitidmprtifie court

of appeals must determine that it presents a claim not previously raised thatisnsud meet

§ 2244(b)(2)5 newrule or actuainnocence provisions. 8§ 2244(b)(3)hus if, Petitiorr’'s

motion is a second or successive petition, he must first get permission from the Gqpeals
before filing it here.



that challeges “a district court’s failure to reach the merits of a petition based on the st
limitations does not constitute a second or successive habeas petition” and is thusobtesubj
dismissalas second or successiveee United States v. AndrewWs3 F. App’x 169, 171-72 (3d
Cir. 2012). Here, Petitioner’s Rule 60(b) moteppears task the Court toaconsider the
denial of his motion to amend, excuse the untimeliness of the PCR claims he sought to bring in
his motion to amend, andach the merits dhe PCR claimscontained thereinBecause
Petitioner asks the Court to reconsider its timeliness analysis in connectionendénill of his
motion to amend, the Court finds that such a request does not amount to a second or successive
petition undeGonzalez

Petitioners Rule 60(b) motion appears to rely on the Supreme Court’s decision in
McQuiggin v. Perkins569 U.S. 383 (2013), whidxtendedhe actual innocenadoctrine
announced irschlup v. Delp513 U.S. 298 (1995) allow a petitionerto overcome the AEDPA
oneyear statute of limitationi§ the petitioner can make the required actual innocehowving.
In doing so, the Supreme Court recognized that an untimely petition should not prevent a
petitioner who can adequately demonstrate his actual innocence from pursuing hidantser
To establish actual innocend®wevera petitioner must demonstrate that “in light of all the
evidence, it is more likely than not that no reasonable juror would have convictedbimsley
v. United Statess23 U.S. 614, 623 (1998) (internal quotation marks and citations omitted).
“[A]ctual innocence means factual innocence, not mere legal insufficiehdydt 623-24
(internal quotation marks and citations omitted).

The Third Circuit recently addssed thactual innocence exception in the context of
Rule 60(b). In Satterfield v. District Attorney of Philadelphi&72 F.3d 152 (3d Cir. 2017), the

Third Circuit reversed the denial of a Rule 60(b) motion filed by a petitioner whoetlaimat



McQuiggin was a change in law which constituted extraordinary circumstances and justified
relief under Rule 60(b)ld. at 155. The Third Circuit remanded the casdeodistrict ourt and
directedthe court to give full consideration to equitableeumstances:

The nature of the change in decisional law must be weighed

appropriately in the analysis of pertinent equitable factors.

McQuigginimplicates the foundational principle of avoiding the

conviction of an innocent man and attempts to prevesit au

mistake through the fundamental miscarriage of justice exception.

If [the petitioner] can make the required credible showing of actual

innocence to avail himself of the fundamental miscarriage of

justice exception hallcQuigginbeen decided when higfttion

was dismissed, equitable analysis would weigh heavily in favor of

deemingMcQuiggin’'schange in law, as applied to [the

petitioner]’s case, an exceptional circumstance justifying Rule
60(b) relief.

Id.; see alsdenney v. United State®70 F.3d 459, 463 (6th Cir. 2017) (holding thatam
actuatinnocence claim may be considered on the merits even though it would otherwise be
barred by an untimely Rule 60(b) motidn'Thus, whether a petitioner relying bftQuiggin
can avail himself of theundamental miscarriage of justice exceptimaer Rule 60(b)(6) hinges
largelyon whether he or she can make the required showing of actual innocence. To satisfy the
actual innocence standartywever,“a petitioner must [first] present new, reliabladance” and
second, “show by a preponderance of the evidence ‘that it is more likely than not that no
reasonable juror would have convicted him in the light of the new evideRaeVes v. Fayette
SCl, 897 F.3d 154, 160 (3d Cir. 2018) (quotiguck v. Stkman 625 F.3d 88, 93 (3d Cir.
2010) (further quotations omitted)ytated differently, a petitioner must establish that it is “more
likely than not any reasonable juror would have reasonable doldbe%e897 F.3d at 1601-6
(quotingHouse v. BeJl547 U.S. 518, 538 (2006) ).

In his motion paper$laintiff asserts that his case is indistinguishable fiReaves v.

Fayette SC| 897 F.3d 154 (3d Cir. 2018). There, tledifioner filed an untimelyabeas petition



and sought to excuse the petition’s untimeliness based on the actual innocence exception to
procedural default unddicQuiggin The getitioner asserted that his trial counsel failed to
present to th@ury the very exculpatory evidence that demonstrateadtual innocence.
Specifically,Reeves identified evideneepolice reports and other proofs suggestivag

alternative suspestommitted the crimes that may show his actual innocence. Because the
district court determined that the evidence regarding alternative suspect®ivnew” and had
been provided to trial counsel, it deniedeves’ request for avidentiary hearing and dismissed
the petition as untimelyld. at 159. The Third Circuit reversed, holding that “when a petitioner
asserts ineffective assistance of counsel based on counsel’s failure ted@gonesent to the
fact finder the very exculpatory evidence that demonstrates his actual innocencejdriutee
constitutes new evidence for purposes of3hbklupactual innocence gatewayd. at 164.

Notably, the Court did not determine that Reeves made the required showing of actual
innocence; rather it vacateéhe order dismissing the petition and remanded for the trial court to
make that determinationd. at 165 (explaining that if Reeves made the required showing, the
district court should analyze his ineffective assistance of counsel claims metite under the
applicable AEDPA standard of review).

At issue here is wheth@&etitionerhas presented amew reliable evidence of his actual
innocence. Pursuant Reevesthe Court assumes that (1) evidence in the possession of
Petitioner’s attorney but not used at trial or (2) evidence Petitioner' seytéailed to discover
could qualify as “new evidence” for purposes of the actual innocence inquiry. The Court
neverheless finds that Petitioner has not met the standard for the actual innocewes .gate

Petitioners actual innocence arguments are convolutedfirsteasserts that his trial

counsel had a conflict of interest based on a retainer agreement nedumtiatszhPetitioner,



trial counsel, and Petitioner’s business associates. (ECF No. 38 RatBipner speculates that
trial counsefailed to get anitigatingexpertto disputecertaincomputergenerate@nimations
the state sought to admit intwidencen order to shield this fee arrangemend. &t 4.)
Petitionemext asserts that had trial counsel obtainedhrtitigatingexpert, rather than moving to
suppress the animatiortee mitigatingexpert wouldhave testifiedhat the medical examiner’'s
testimony was perjured, and the autopeyortwas fabricated (Id. at 56.) Petitioner asserts
that thefollowing evidence was not presented to the factfinder due to his trial counsel’s
ineffectivenessl) Autopsy photographs on the body of the victim performed on March 4, 2002
by the medical examiner, which included photographs depicting the victims injuries)yippa
of the recordings of the autops);single frontal view chest Xay of the victim; and})
computer generated animations creatediwy of the state’s expsrt (d. at 6.) Petitioner
principally asserts that these pieces of evidence would shovhtn&ihife used on the victim
could not hae entered hdvodya full eight inches in the manner asserted by one ofttte’s
expers* (Id.) Notably, Petitioner has not presented any of this evidence. Instead, he asks for
the Court’s assistance in obtaining the evidence needed to prove his actual inolzienc&ee
id. at 14.)

Petitioner’s allegationthat his attorney provided ineffective assistance due to a conflict
of interestand his allegabns that the evidenadescribedabove would have exonerated him

amount to sheer speculation. As explained by the Supreme Gengble actuahnocence

4 1n his PCR, Petitioner argued that his trial counsel was ineffective fargfadiconduct a

proper investigation of the medical evidence, including the purportedly fabricatedyatgppg

and the lack of autopsy photos to support the medical examiner’s opinion that the knife entered
the victim’s body a full eight inches. The Appellate Division affirmed the trial ®urt
detgmination that Petitioner had not presentgiima faciecase of ineffective assistancBee

State v. Boretsky2016 WL 6440631, at *6 (N.J. Sup. Ct. App. Div. Nov. 1, 2016).

8



gateway pleas are rarfA] petitioner does not meet the threshold requirement unless he
persuadethe district court that, in light of the new evidence, no juror, acting reasonably, would
have voted to find him guilty beyond a reasonable dduleticQuiggin 569 U.S. at 332 (quoting
Schlup 513 U.S., at 329). Petitioner has not met this burden. In this regard, the Court also notes
that the totality of thevidence against Petitionat trialwas substantiand not limited to
medical testimonySeeState v. Boretsky016 WL 6440631, at *1-2 (N.J. Super. App. Div.
2016). For these reasons, the Court findsRlesitionerhas not satisfied the actual innocence
gateway or otherwise presented extraordinary circumstances under Rulé)6@(i(the Court
will deny his motiondor relief on that basis.

Alternatively, to the extent Petitionerasso asserting a new fragéanding actual-
innocence clainor attempting to bring aewhabeas petition under 28 U.S.C. § 2244, the Court
lacks jurisdiction to address sualpetition,andPetitionermustfirst file a motion for
authorization to file a seod or successive § 2254 petition, not a Rule 60(b) mdfiee28
U.S.C. § 2244(b)(2)(B)(ii)5onzalez545 U.S. at 532.Here, the Court declines to transfer ECF
Nos. 38-39 to the Third Circuit, as the Third Circuit has already déteétioner’s request to
file a second or successive petition

For the reasons explained in this Memorandum Opinion, the Court denies the “Motion to
Reopen Judgment [Entered on February 29, 2012 in the civil action eBtitlsdBoretsky v.
Michelle Rici, 09- 0771] and for Relief Pursuant to Fed. R. Civ. P. 60(b)(6)” (ECF No. 38) and
the “Motion for Leave to File a Supplemental Letter Brief and Appendix[.]” (BGF39.) To
the extent Petitioner seeks a certificate of appealability, that request is.daniegpropriate

Order follows.

5> SeeFootnote 2.



/s/ Freda L. Wolfson
Freda L. Wolfson
U.S. Chief District Judge

DATED:11/13/2019
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