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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ETHEL STANGER, et al.,

Plaintiffs, :
V. : Civil Action No. 09-05166 (JAP)
APP PHARMACEUTICALS,LLC, et al.

OPINION
Defendants.

PISANO, District Judge.
This is a diversity action in which plaintiffs Ethel Stan@gévirs. Stangée®) and Marvin

Stanger (together with Mrs. Stangelldintiffs’) bring claims for product liability against APP

Pharmaceuticals, LLP APP’), Hospira, Inc. (Hospird) and Baxter Healthcare Corporation
(“Baxter’ and, collectively with APP and HospiraDéfendanty. Presently before the Court are
motions by Baxter and Hospira to dismiss the second amended complaint pursuant o Federa
Rule of Civil Procedure 12(b)(6)Oral argument was hel@ctober 18, 2010. For the reasons
below, Defendants’ motions are granted in part and denied in part.
1. Background*

On or around January 12, 2007, Mrs. Stanger was admitted to Jersey Shore Medical

Center for aortic valve replacement surgery. As pérthe treatment for her surgery, Mrs.

YIn addressing motion to dismiss, the Court must accept as true the allegations coritainedmplaint See Toys
"R" US Inc. v. Step Two, SA., 318 F.3d 446, 457 (3d Cir. 2008)ayhoff, Inc. v. H.J. Heinz Co., 86 F.3d 1287,
1301 (3d Cir. 1996). Accordingly, the facts recited herein are takentfresecond amended complaintless
othemwise indicated and do not represent this Court’s factual findings.
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Stanger was administered a drug product called heparin, which is an anticoagathnb us
prevent the formation of clots and the extension of existing clots within the blood. fHepari
administered either by intramous or subcutaneous injection and must be given frequently or as
a continuous infusion. A sideffect associated with the administration of heparin is known as
heparininduced thrombocytopeniaHfiT”). HIT develops as a result of a patient’s reaction t
heparin and causes, rather than prevents, clotting within the blood. On or aroung lénua
2007, Plaintiff was diagnosed with HIT, underwent several platelet transfumidnsxperienced
various severe adverse health problems, including acute adioed f

Plaintiffs filed the second amended complaint in the action on May 28, 2010 [docket
entry no. 21], alleging eight causes of action, including strict liabilityfddure to warn and
design defect (Counts | and Il), negligence (Count lll), bredamplied warranty (Count V),
breach of express warranty (Count V), negligent misrepresentation (Countiraiyl by
concealment (Count VII) and loss of consortium (Count VIIl). The second amendecacampl
alleges that Defendants manufacture, markietribute and sell several forms of heparin
throughout the United States, including the State of New Jersey, and that Mrs. Stasger
exposed to Defendants’ heparin products. As a result of the administration of Dé&fenda
heparin products, Mrs. Stanger suffered injuries to her health, strength and acatiplkyyex
physicians to examine, treat and care for her and incurred hospital, medicaicatshtal
expenses.

Plaintiffs allege that Defendants were aware, or should have been aware, skdhef ri
HIT because information was available to Defendants with respect to thesdmidctiangerous
nature of heparin, but that Defendants failed to cure the defects eradequate warnings with

respect to HIT. Specifically, Plaintiffs allege that Defendants omitted informatith respect



to health hazards and risks associated with the administration of heparin fronitehesure,
packaging and labeling and downplayed the known adverse and serious health effects of the
drug. In addition, Plaintiffs claim that Defendants’ heparin products waceglinto the stream

of commerce by Defendants in a defective and unreasonably dangerous conditiba, as t
foreseeable riskexceed the benefits associated with the design and they are unreasonably
dangerous and more dangerous than an ordinary consumer would expect.

. L egal Discussion

A. Motion to Dismiss Standard

Under Federal Rule of Civil Procedure 12(b)(6), a court grapt a motion to dismiss if
the complaint fails to state a claim upon which relief can be graméten consideringuch a
motion, the district court judge is “required to accept as true all of the allegatotig
complaint and all reasonable inferesdhat can be drawn therefrom, and view them in the light
most favorable to the plaintiff."Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir.
1997).

The Supreme Cousdet forththe standard for addressing a motion to dismiss under Rule
12(b)6) in Bell Atl. Corp. v. Twombly, 550 U.S. 544, 562, 127 S.Ct. 1955, 167 L.Ed.2d 929
(2007). Thelwombly Court stated that, “[w]hile a complaint attacked by a Rule 12(b)(6) motion
to dismiss does not need detailed factual allegations, ... a plaintiff's obligatioovide the
grounds of his entitle[ment] to relief requires more than labels and conclusionsfantikaic
recitation of the elements of a cause of action will not do[lfl: at 555 (internal citations
omitted) Therefore, for a complaintd withstand a motion to dismiss under Rule 12(b)(6), the

“[flactual allegations must be enough to raise a right to relief above the gpecidael, ... on



the assumption that all the allegations in the complaint are true (even if doubtadt)in.f
Twombly, 550 U.S. at 555 (internal citations and footnote omitted).

More recently, the Supreme Court has emphasized that, when assessing ieasuftiic
a civil complaint, a court must distinguish factual contentions and “[tlhreadbatalseof the
elements of a cause of action, supported by mere conclusory staterAgmtsoft v. Igbal, 129
S.Ct 1937, 1949, 173 L.Ed.2d 868 (2009). A complaint will be dismissed unless it “contain[s]
sufficient factual matter, accepted as true, to ‘state a claim to relief tHatiglye on its face.”
Id. at 1949 (quotingfwombly, 550 U.S. at 570). This “plaibility” determination will be “a
contextspecific task that requires the reviewing court to draw on its judicial iexger and
common sense."Fowler v. UPMC Shadyside, 578 F.3d 203211 (3d Cir. 2009) ¢iting Igbal,
129 S.Ct. at 1940

B. Counts | andl: Strict Liability Claims

In a New Jersey products liability action, a plaintiff must prétleat the defendant
manufacturer actually made the particular product actoes$ having caused the injuryPipon
v. Burroughs-Wellcome Co., 532 F.Supp. 637, @3638(D.N.J. 1982)citing Scanlon v. General
Motors Corporation, 65 N.J. 582, 326 A.2d 673 (1974)). Defendants contend that Plaintiffs’
strict liability claims fail because the second amended complaint does not atieqliage that
Defendants’ products injured Plaintiff. In particular, Defendants argue thiatiff$ have not
alleged that each individual Defendant was the manufacturer of the heparin phadwaused
Mrs. Stanger’s injury.

The Court notes that the second amended complaint defidefendants” as “APP,
Baxter_andHospira.” As such, Plaintiffs have alleged that all of the Defendants manefactur

heparin products, that all of those heparin products were administered to Mger@tal that



all of those administrations of heparin caused Mrs. Stanger’s injury. The Qumigrtliat these
factual allegations are “more than labels and conclusions” and, instead, whetedesepue,
are sufficient to state a claim that is plausible on its face. Thus, the CdgrPfaintiffs’ stri¢
liability claims adequately state a claim for relief and Defendants’ motions egbect to
Counts | and Il are denied.

C. Counts lll, 1V, VI and VII: Negligence, Breach of Implied Warranty, gt
Misrepresentation and Fraud by Concealment Claims

Defendants argue that Plaintiffs’ negligence, breach of implied warraetyligent
misrepresentation and fraud by concealment claims are common law prhaloitity claims
that are abrogated by the New Jersey Products Liability ALA™). The New Jesey
Legislature enacted tHeLA based on an “urgent need for remedial legislation to establish clear
rules with respect to certain matters relating to actions for damagesarior ¢aused by
products.” N.J.S.A. 2A:58CG1(a). In so doing, “[t]he Legislaturatended ... to limit the liabty
of manufacturers so as to balance [ ] the interests of the public and the individualweitih a
towards economic reality.Zaza v. Marquess & Nell, Inc., 144 N.J. 34, 675 A.2d 620, 627
(N.J.1996) internal quotations omitted).The New Jersey Supreme Court has observed that
“[tlhe language chosen by the Legislature in enacting the PLA is both expamsl inclusive,
encompassing virtually all possible causes of aatebating to harms caused by consumer and
other products.n re Lead Paint Litigation, 191 N.J. 405, 924 A.2d 484, 503 (N.J.2007). A
product liability action is defined as “any claim or action brought by a cldifoamarm caused
by a productirrespective of the theory underlying the claim, except actions for harsedy
breach of an express warranty.” N.J.S.A. 2A:586)43).

At the heart of this matter is the potential for harm caused 8sug product, heparin,

allegedly manufacturednd supplied in a defective and unreasonably dangerous conalittbn



containinginadequate warnings of the product's dangerous characteriBtiesCourt finds it
evident that this is an action brought by Plaistiir harm caused by a product and, themfo
Plaintiffs’ cause of action is encompassed by the PLA. Thus, the Court findsiff8laint
negligence, breach of implied warranty, negligent misrepresentatiofraartiby concealment
claims aramproperly raisecand Counts Ill, IV, VI and VIl are dismissed.

D. Count V:Express Warranty Claim

Defendants argue that Plaintiffs have failed to allege facts to support a clamedch
of express warranty and, therefore, Count V of the second amended complaint stmddd al
dismissed. As correctly noted by Defendaais,express warranty can beeatedunder New
Jersey lawby the following:

(a) Any affirmation of fact or promise made by the seller to the buyer whiatlesgo the

goods and becomes part of the basis of the bargain creates an exprasty \itzait the

goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain areates
express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain createsesms expr
warranty that the whole of the goods shall conform to the sample or model.

N.J.S.A. § 12A:2-313.

Plaintiffs’ breach ofexpresswarranty claimdoes not allegany facts thatsupport the
existence of an express warrantylaintiffs have notalleged that they were in privity with
Defendants or that Defendants made an express warranty to the Plaintiffst, Pidintiffs have
failed to identify any specific promise, affirmation, description or sample whight form the
basis of the express warranty. Instethére is simply a conclusory recitation of the elements of
the claim. See Delaney v. Siryker Orthopaedics, 2009 WL 564243, at *6 (D.N.J. March 5, 2009

(dismissing express warranty claims in product liability action where pfaproided labels



and conclusions, rather than the grounds upon which his claim was;lfasgd)ns v. Sryker
Corp., 2008 WL 4936982at *2 (D.N.J. Nov. 172008) (dismissing express warranty claims in
product liability action wher@laintiff's claim “is dewid of any‘factual matter'to support the
existence of an express warranty”’)Thus, Count V of the second amended complaint is
dismissed.

E. Punitive Damages Claim

Defendants argue that Plaintiffs’ punitive damages claims should also be d&midse
general rule under New Jersey Law is that punitive damages cannot be awaadpbducts
liability action based on an FDApproved drug product. N.J.S.A. 2A:58(). While the
PLA does provides an exception to this rule “where the product manufacturer knowingl
withheld or misrepresented information required to be submitted under the ageguilgsioas,
which information was material and relevant to the harm in question...”, N.J.S.A. 2A(B3C
the New Jersey Appellate Division has subsequently tineltl the exception is preempted by
federal law. McDarby v. Merck & Co., Inc., 401 N.J. Super. 10, &4 (App. Div. 2008).1t is
undisputed that heparin is an FEaproved drug product; thus, the Court finds that all claims
for punitive damages stated in the second amended complaint are dismissed.

[11. Conclusion

For the reasons above, Defendants’ motions to dismiss are granted as tollGduhts
V, VI and VII and with respect to the claims for punitive damages. Defendaotsns are
denied in allother respects. Plaintifshall be granted leave to ametiet second amended
complaintwithin 20 days of the date heretf correct, if possible, any deficiencies identified

herein and to add additional causes of action if appropriate. An approprkea@companies

this Opinion.



/sl JOEL A. PISANO
United States District Judge

Dated: November 30, 2010



