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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ASSOCIATIONOFNEW JERSEY
CHIROPRACTORSetal.,

Plaintiffs,
Civil Action No. 09-3761BRM-TJB
V.

AETNA, INC., etal.,

Defendants.

TRI3ENTERPRISESLLC, etal.,
Plaintiffs,
Civil Action No. 11-3921BRM-TJB
V.

AETNA, INC., etal., OPINION

Defendants.

MARTINOTTI, DISTRICT JUDGE
Beforethis Courtis Plaintiffs * joint Motion for ReconsideratiofDkt. No. 09-3761,ECF

No. 274%) of this Court’s Opinionand OrderdatedMarch 29, 2018 ECF Nos. 272, 279, which

! Therearetwo pending actions: thiirst actionwasfiled in 2009by Plaintiff Associationof New

JerseyChiropractorg“ANJC”) (Dkt. No. 09-3761),andthe secondactionwasfiled in 2011 by

Plaintiffs WMI Enterprisesl.LC (“WMI”) andTri3 Enterprises|.LC (“Tri3 LLC") (collectively,

“Tri3") (togetherwith ANJC, “Plaintiffs”). (Dkt. No. 11-3921.)Both actionswere consolidated
for the purposes afiscovery.Plaintiffs in both actiondiled joint motionsfor reconsideratiomf

the Court’'sOrdersdenyingPlaintiffs’ joint motionsfor classcertification.

2 Also availableat Dkt. No. 11-3921,ECF No. 184. Unlessotherwise notedany ECF citation
refersto Dkt. No. 09-3761 with duplicatecopiesfiled in Dkt. No. 11-3921.

3 Also availableat Dkt. No. 11-3921ECFNos.182, 183.
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deniedPlaintiffs’ motionto certify aclass Defendant#Aetna,Inc., AetnaHealthInc., AetnaLife
Insurance Company, Corpordtkealth Insurance Companynd Aetna Insurance Compangf
Connecticut(collectively, “Aetna”) oppose the Motion(ECF No. 280%) Havingreviewedthe
submissiondiled in connectionwith the Motion and having declinedto hold oral argument
pursuanto FederalRule of Civil Procedurer8(a),for the reasonsetforth belowandfor good
causeshown,Plaintiffs’ Motion for Reconsideratiors DENIED.
I BACKGROUND®

Theunderlyingfactsandprocedural backgrouratesetforth atlengthin the Court’sMarch
29, 2018 OpinioECF No. 272),from which Plaintiffs seekreconsiderationin the interestof
judicial economy, the Courefersthe partiesto that Opinionfor a full recitationof thefactual
background othis dispute.

In summarytheactionarosefrom Plaintiffs challengeo certainpoliciesandprocedures
of Aetna’sSpeciallnvestigationUnit (“SIU”). (Pls.’ Mot.to Certify aClass(ECFNo. 241)at 1.5)
Plairtiffs aremedicalproviderswho submittedclaimsfor paymento Aetnafor servicesendered
to Aetna’splanmembers(ld.) Plaintiffs arecomprisedof in-network providerg‘Par Providers”)

andout-of-networkproviders (“NonpaProviders”).(Id. at5.) Aetnais anadministratorof health

4 Also availableat Dkt. No. 11-3921ECFNo. 190.

5 Plaintiffs’ Motion for Reconsideratiorseeksreview of the Court’s Order denying Plaintiffs’
motionfor classcertification.Becauset wasnecessaryor the Courtto addresgshe meritsof the
caseandlook beyond the pleadings decidethecertificationquestionNewtonv. Merrill Lynch,
Pierce,Fenner& Smith,Inc., 259 F.3d 154, 1661t may be necessaryor the courtto probe
behind thepleadingdbeforecomingto reston thecertificationquestion.”) anyfactualfindingsare
basedon a reading of the papessibmittedin connectionwith Plaintiffs’ motion for class
certification,In re HydrogenPeroxide 552 F.3d 305, 31(Bd Cir. 2008)(citing AmchenProds.,
Inc.v. Windsor 521U.S.591, 630 (1997)andarefor the purpose ahis Motion only.

6 Also availableat Dkt. No. 11-3921ECFNo. 152.



benefitplans forplanmembersn accordanceavith thetermsandconditions of thenembersplan.
(Id. at4-5.)Aetna’sSIU investigatesuspiciouglaimssubmittedoy medicalproviders botlbefore
claimsarepaid (“Pre-paynmentReview”) andafter claimsarepaid (“PostpaymentReview”). (Id.

at6-7.)Accordingto Plaintiffs, two distinctnoticessentto providersby Aetna’sSIU fail to comply
with the EmployeeRetirementincomeSecurityAct of 1974(“ERISA”): (1) the Explanaion of

Benefitsforms (“EOB”) triggeredby Aetna’sOVRUTIL ProviderFlags following Prepayment
Review; and (2) the overpaymentecovery letters (“OverpaymentLetters”) following Post-
paymentReview.(Id.)

Plaintiffs argue Aetna’s OVRUTIL ProviderFlagsand Overpaymentettersconstitute
wrongful deniak of benefits in violation of Section 502(a)(1)(B) of ERISA, 29 U.S.C.
§ 1132(a)(1)(B) andthat benefitswere wrongfully deniedbecausehe contentin the OVRUTIL
EOBsandthe Overpayment.ettersfailed to satisfythe minimum procedural noticeandappeal
requirementainderSection503 of ERISA. (Id. at 17.) As aremedy,Plaintiffs request(1) prior
claim denialsand overpaymenteterminationso beremandedo Aetnafor full andfair review;
and(2) injunctiverelief to enforceERISA’s noticeand appealrequirementgor all future claim
denialsandoverpaymentieterminations(ld. at 17-18.)

Specifically, Plaintiffs first requestpreviouslydeniedclaimsberemandedo Aetnabased
on theviolation of Section503“so thatthe affectedplan[m]embers—or their lawful assignees-
may receivethe benefit of a full and fair review.” (d. at 18.) Significantly, Plaintiffs do not
challengéthe underlyingmeritsof eachandeverybenefitdenialcausedy anOverpaymentetter
or OVRUTIL ProviderFlag.” (Id. at 18.) SecondRlaintiffs seekinjunctiveanddeclaratoryrelief
underSection502(a)(3),askingthis Court to:(1) declarethe OverpaymeritettersandOVRUTIL

ProviderFlagdenialsto be adversbeenefitdenials(“ABD”) ; (2) enjoin Aetndrom issuingfuture



OVRUTIL ProviderFlagsand Overpaymentetterswithout properlycomplyingwith ERISA’s

noticeandappealrequirementsand(3) grantany other equitableelief. (Id. at 18-19.)

OnDecembe®, 2016 Plaintiffs filed joint motionsfor classcertification,seekingo certify

two classes-the Provider Flag Class and OverpaymentLetter Class—each with two

correspondingubclassepursuanto FederalRule ofCivil Procedure 23(b)(1A) and(b)(2). (Id.

19-21.)With respecto the ProviderFlag Class Plaintiffs proposed the followinglassdefinition:

(Id. at 19-20.

definition:

(Id. at20-21.)

All healthcareproviders(suchas individual practitioners,durable
equipment suppliers, dacilities) who, from six (6) yearsprior to
the originalfili ng date of theseactionsto their final termination
(“ClassPeriod”): (1) receivedreimbursementrom Aetnapursuant
to anemployersponsoredbenefitplangovernedoy ERISA; and(2)
receivedbenefitdenialsbasedon the followingSIU ProviderFlag:
OVRUTIL.

This classhastwo sub<€lasses(1) providerswho were,at thetime
they renderedthe servicesin question, Par providers [(“Par
Providers Subclass”)];and (2) providerswho were at the time
renderedthe servicesin question, Nonpar providers [(“Nonpar
ProvidersSubclass”)].

) As to the Overpaymentetter Class Plaintiffs proposed the followinglass

All healthcareproviders(suchas individual practitioners,durable
equipment suppliers, dacilities) who, from six (6) yearsprior to
the originalfiling date of theseactionsto their final termination
(“ClassPeriod”): (1) receivedreimbursementrom Aetnapursuant
to anemployersponsoredbenefitplangovernedoy ERISA; and(2)
afterhavingreceivedenefitpaymentdérom AetnaweresentanSIU
Overpaymentetterfrom some omll of thosepaymentsExcluded
from this classare all providerswho voluntarily paid Aetna, in
whole orin part,in responseo receivingsaid SIU Overpayment
Letter.

This classhastwo sube¢lasses(1) [Par ProviderSubclass]and(2)
[Nonpar Provider Subclass].



OnMarch 29, 2018, the Coudeniedclasscertificationunder Rule23(b)(1)(A)and(b)(2)
for both the ProvideFlag Classandthe Overpaymentlass,alongwith their two coresponding
subclassegECFNo. 272.)Plaintiffs nowseekreconsideration of the Court's@ersdenyingclass
certificationunder Rule23(b)(1)(A)and(b)(2) for only theOverpayment_etter Class
. LEGAL STANDARD

While not expresslyauthorizedby the FederalRules of Civil Proceduremotions for
reconsideratiorare proper pursuantto this District’s Local Civil Rule 7.1(i).SeeDunnv. Reed
Group, Inc., No. 08-1632, 201GWL 174861,at*1 (D.N.J.Jan13, 2010).The commentdo that
Rule makeclear, however, that “reconsiderations anextraordinaryremedythatis granted'very
sparingly.” L.Civ.R. 7.1(i)cmt 6(d) (quotingBrackettv. Ashcroft Civ. No. 03-3988, 2003VL
22303078, *2D.N.J.Oct. 7, 2003));Seealso Langan Eng’'g &nvtl. Servs. Inc. v. Greenwich
Ins. Co, No. 07-2983, 2008VL 4330048at*1 (D.N.J.Sept.17, 2008) (explaininthatamotion
for reconsideration under Rule 7.1i§)"“an extremelylimited proceduralvehicle,” andrequests
pursuanto th[is] rule[ ] areto begranted sparingly” ) (citationomitted);Fellenzv. Lombardinv.
Corp. 400F. Supp. 2d 681, 68@.N.J.2005).

A motion for reconsideratiofimay not beusedto re-litigate old matters,nor to raise
argumentsor presentevidencethat could havebeenraisedprior to theentry of judgment.”P.
SchoenfeldAssetMgmt., LLC v. Cendant Corp. 161 F. Supp. 2d 349, 352ZD.N.J. 2001).
Instead L ocal Civil Rule 7.1(i)directsaparty seeking econsideratioto file abrief “settingforth
conciselythe matteror controlling acisionswhich the party believesthe Judgeor Magistrate
Judgehasoverlooked.” L.Civ.R. 7.1(i)seealsoBowersv. Nat'| CollegiateAthleticAssh, 130F.

Supp. 2d 610, 61¢D.N.J.2001)(“The word ‘overlooked’is the operativéermin the Rule.”)


https://advance.lexis.com/document/?pdmfid=1000516&crid=93b3362f-85cb-4e4c-adb3-9ae2f273d795&pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a5S00-PNF1-JYYX-62FV-00000-00&pddocid=urn%3acontentItem%3a5S00-PNF1-JYYX-62FV-00000-00&pdcontentcomponentid=6413&pdshepid=urn%3acontentItem%3a5RX9-D621-DXC8-71FC-00000-00&pdteaserkey=sr4&pditab=allpods&ecomp=5ypck&earg=sr4&prid=c763f391-6557-4d8e-b823-abca56d83f4f&aci=la&cbc=0&lnsi=8c9987bd-888e-4334-9854-64c44f79e5ad&rmflag=0&sit=null

To prevailon amotionfor reconsideration, the movinmarty must shovat leastone of the
following grounds: {1) aninterveningchangen the controllinglaw; (2) the availability of new
evidencdhatwasnotavailablewhenthe cour{fmadeits initial decison]; or (3) theneedto correct
aclearerrorof law or fact or to preventmanifestinjustice.”Max’s Seafood Cafe by Lou-Aring.
V. Quinteros 176 F.3d 669, 67(Bd Cir. 1999);seealsoN. Riverins. Co.v. CIGNAReinsurance,
Co, 52F. 3d 1194, 1218 (3€ir. 1995)(internalquotationsomitted).A court commitsclearerror
of law “only if therecordcannot support the findingsatledto theruling.” ABSBrokerageServs.
v. PensonFin. Servs.,Inc,, No. 09-4590, 2010WL 3257992,at *6 (D.N.J. Aug. 16,
2010) €iting United Statesv. Grape 549 F. 3d 591, 603-043d Cir. 2008). “Thus, aparty
must . . . demonstratbat (1) the holdings onwhich it basests requesivere without supporin
therecord,or (2) would resultin ‘manifestinjustice’ if notaddressed.ld. Moreover,whenthe
assertions thatthe Court overlooked somethirige Court must have overlooked some dispositive
factualor legal matterthatwaspresentedo it. Seel..Civ.R. 7.1(i).

In short, “[m]ere ‘disagrement with the Court’'s decision’ does ndatuffice.” ABS
BrokerageServs, 2010WL 3257992 at *6. (quotingP. Schoenfeld161F. Supp. 2dat 353); see
alsoUnited Statesv. CompactionSys.Corp, 88 F. Supp. 2d 339, 34%D.N.J. 1999)(“Mere
disagreemenwith a court’sdecisionnormally should beaisedthrough theappellateprocessand
is inappropriate on anotion for [reconsideration]); Florham Park Chevron,Inc. v. Chevron
U.S.A.,Inc., 680F. Supp. 159, 168D.N.J. 1988);Schianov. MBNA Corp., No. 05-1771, 2006
WL 3831225at*2 (D.N.J.Dec.27, 2006)X"“Meredisagreemenwith the Courtwill notsufficeto
showthat the Court overlookedelevantfactsor controllinglaw, . . . and should bedealtwith

through thenormalappellateprocess. ..”) (citationsomitted).
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I11.  DECISION

Plaintiffs arguethe Orderdenyingclasscertificationfor the proposed Overpaymehbetter
ClassunderRules 23(b)(1)(A) and (b)(2) should bereconsideredecausethe Courtbasedits
decisiononthreeerroneougactualandlegalfindings.” (ECFNo. 274at 1.) Specifically,Plaintiffs
argue the OverpaymentlLetter Class satisfies Rule 23(b)(1)(A) and (b)(2) becausethe
Overpayment_ettersare ABDs, regardles®f a demandor repayment(ld. at 2-3.) Additionally,
Plaintiffs arguethe Overpayrant Letter ClasssatisfiesRule23(b)(2)becausefl) relief soughtis
limited to “go-forward” relief underERISA; and(2) all proposedlassrepresentativeBaveactive
or unresolvedepaymentdemandswithin the classdefinition. (Id. at 2-4.) In responseAetna
contends the Courtorrectly denied class certification after consideringall of the parties’
argumentandevidence(ECFNo. 280at 1.) Specifically,AetnaarguesPlaintiffs. (1) repeatheir
argumentshatall overpaymenlettersareABDs; (2) dfer nonewfactsor law in support otlass
wide relief; (3) propose &lassthatincludesclosedandinactivefiles; and(4) fail to addresother
issueghe Court'did notneedto reachin denyingclasscertification.” (Id. at 3-4.)

In the March 29, 2018 Opiniondenying class certification the Court found nosll
Overpaymentettersconstitutedan ABD, andtherefore:(1) varying adjudications did notisk
incompatiblestandards under Rul3(b)(1)(A); and (2) the cohesivenesgsequirementwas not
satisfiedunder Rul€3(b)(2).(ECFNo. 272at 31, 38-39.Here,Plaintiffsacknowledge “the Court
went through great lengthsto distinguishthe [] OverpaymentLetter Classfrom the ONET
RepaymenDemandClasscertifiedin [PremierHealth Ctr., P.C.v. UnitedHealth Grp., No. 11-

425, 2014WL 4271970(D.N.J. Aug. 28, 2014)].”(ECF No. 274 at 2). NonethelessPlaintiffs

’ Plaintiffs only seekreconsideration of th€ourt’'s Order denying class certification of the
proposedOverpayment.etter Class.(ECFNo. 274at 1.) Plaintiffs do notseekreconsideratioto
certify the proposed Providé&iagClass.(ld.)



requestfor reconsideation hinges predominalyt on arecapitulationof the Premig Health
decision,while reasseitg thesameargumeng considezd by the Court on thenotionfor class
certification—whetherall OverpaymentettersareABDs. SeeG-69v. Degnhan 748F. Supp. 274,
275(D.N.J.1990)(“A party seekingreconsiderationmust showmorethan a disagreemenith
theCourt’sdecisionand‘recapitulationof thecasesandargumentgonsideredby the Court before

renderingits original decisiorfails to carrythe movingparty’s burden.” (quotingCarteretSav.
Bank,F.A. v. Shushan721F. Supp. 705, 709 (D.N.J. 1989))ndeed,Plaintiffs fail to cite “an
interveningchangen the controllingaw,” nor do they point outvidencenotavailablewhenthe
Courtdeniedcertification or any “clear error[s] of law or fact or to preventmanifestinjustice.”
Max’s Seafood Cafel 76 F.3cht 677.Rather Plaintiffs attemptto relitigatewhetherOverpayment
LettersconstituteABDs without offering newly discoveredevidenceor demonstratinglearerror
in law or fact assupportedy therecord.SeeNL Indus.,Inc. v. CommercialUnion Ins. Co, 935
F.Supp. 513, 51@.N.J.1996)(“Reconsideratiomotions, howevemaynot beusedto relitigate
old matters,nor to raiseargumentsor presentevidencethat could havebeenraisedprior to the
entryof judgment”).

Moreover, althougiPlaintiffs referenceevidencein the record of Overpaymentetters
expresslymakingdemanddor repaymenttherebyconstitutingABDs, Plaintiffs overlook other

evidencan therecordof OverpaymenLettersnotmakng demandsor repaymentywhich do not

constitute ABDs.® Becausethe record supports findingdeadingto the Court'sdecision the

8 As referencedn the March 29, 2018 Opinionthe Court notecany andall repaymentiemands
constitutean ABD underERISA, and thereforemust complywith ERISA’s notice and appeal
requirementsPremier Health, 2014 WL 4271970,at *17. However, notevery Overpayment
Letter, here,makesa demandor paymentFor example,one Overpaymeritetterread: “Please
remit a checkin the amount of $8,879.9®adepayableto AetnalLife InsuranceCompanyand
mail to our office in theenclosedenvelope néaterthanAugust3, 2007."(Defs.’ Br., Ex. 10(ECF
No. 247-6)at42.)However,another Overpaymehetterread: “After . . . Dr. Carnucciha[s]had

8



decisiondoes nosufferfrom “clear error” ABSBrokerageServs, 2010WL 3257992at *6 (“A
decisionsuffersfrom ‘clear error’ only if the recordcannot support the findingbatled to that
ruling.”). Further to the extentPlaintiffs rely on Departmenof Labor’s (‘“DOL”") amicuscuriae
from aseparatection, the bef is neithera controllingdecisionof law nor binding orthis Court.
SeePelhamv. United States 661 F. Supp. 1063, 106%D.N.J. 1987) (holdingrequestfor
reconsideratiomay be grantedonly when*“dispositivefactualmattersor controlling decisions of
law” areraisedbut notconsideredyy the Court).Neverthelesgshe DOL’s amicuscuriaewasfiled
in referenceo acasewhere*Aetnademandedestitutionafterit determinedhatthedeviceswere
notcoveredandthusit hadmadeoverpaymenof benefits’ Br. for TheSecy of LaborasAmicus
Curiae Supp.Pl.-Appellant, Tri3 EnterprisesLLC v. Aetna,Inc., 535Fed. App’x 192 (3d Cir.
2013)(No. 12-2308)emphasisaadded) FurthermoretheThird Circuit notedit “did notreachthe
guestion ofwhetherTri3’s allegationsconstituteda valid claim to recoverdeniedbenefitsunder
[Sections]502and503of ERISA.” Tri3 EnterprisesL.LC v. Aetna,Inc., 535F. App’'x 192, 196
(3d Cir. 2013).

Plaintiffs alsoarguethe Courterredin considering #rm of relief the Overpaymeritetter
Classdid notseek (ECF No. 274-1at 12.) Specifically, Plaintiffs clarify thetwo forms of relief
sought include:

First, the SIU Overpayment etter Classseeksremandto Aetnaof
the substantive disputes underlyitggOverpaymentLetterssothat
theaffectedplanMembers—or theirlawful assignees-mayreceive
the benefitof afull andfair review. Second, th&lU Overpayment
Letter Classseeksinjunctive and declaratoryrelief underERISA
§502(a)(3), 29 U.S.C. § 1132(a)(3), tofa) declare that

OverpaymentLetters are ABDs and therefore entitled to the
procedural protections oERISA; and (b) enjoin Aetna from

an opportunityto review Aetna’sfindings, it may be helpfulfor the partiesto meetto review the
recordsandfindingstogetherPleasdet me knowif you areinterestedn doing so."The second
Overpayment.ettersent,unlike thefirst, did notexplicitly demandepayment.



continuingto issue Overpaymentetters without first complying
ERISA.

(Id. at 12-13.) Contraryo Plaintiffs’ assetion, however, the Coudddressetbothforms of relief
inits March29, 2018 Opinionindeed the Court foundemandingoreviouslydeniedclaimswould
not be a properemedybecausdPlaintiffs’ claimsare about process, not tmeeritsof individual
overpaymentdisputes’ (ECF No. 272 at 33-34.) Additionally, the CourtonsideredPlaintiffs’
requestfor injunctive and declaratoryrelief, but found a‘single injunction would not provide
classwide relief becausendividualizeddeterminationsvould be requigd to establisfwhether]
the OverpaymentLetter made a requestfor payment,” and thus entitled to the procedural
protections underSection 502(a)(3) of ERISA. (Id. at 39.) Accordingly, PlaintiffS mere
disagreemenwith the Courtis aninsufficientbasisfor reconsiderationrSee Bermingham Sony
Corp. of Am.Inc., 820F. Supp. 834, 859 n.@.N.J. 1993) (“Disagreementvith a considered
statemenbf the couris not abasisfor reconsideration.”).

Finally, Plaintiffscontendhe Courtleniedcertification becaus¢he“claim for reliefwould
requirereopeningclosedfiles to pursueclaimsthat havealreadybeenresolved’ (ECFNo. 274 at
14.) Theargumenfails, howeverbecauset is not dispositiveo the Court’s ultimatedecisionin
denyingcertification SeeABSBrokerageServs, 2010WL 3257992at*6 (“[A] party must do
morethanallegethatportions of a rulingvereerroneousn orderto obtainreconsideratiomf that
ruling.”). Ratherthe Courtdeniedcertificationbecausewithout ademandor repaymentnotall
OverpaymentLettersconstitutedan ABD, andtherefore:(1) varying adjudications did notisk

incompatiblestandards under Rul3(b)(1)(A); and (2) the cohesivenessequirementwas not

° To the extentsPlaintiffs now arguethey seekremandto Aetna of the substantive disputes
underlyingits Overpayment.etters,Plaintiffs concededn their motionfor classcertificationthey
“do notaskthis Courtto determinethe underlyingnerit of eachandeverybenefitdenialcaused
by anOverpayment_etter.” (ECFNo. 241at 18.)

10



satisfiedunder Rule 23(b)(2XECF No. 272 at 31, 38-39.)Indeed,this was the distinction the
Court made betweenthe presentcaseand Premier Health Although Plaintiffs repeattheir
argumentthat all Overpayment_ettersviolate ERISA’s notice and appealrights, without an
evidentiaryshowing,clearerrorin the Court’s factualor legal findings has nobeenestablished
SeeHarsco Corp. v. Zlotnicki, 779 F.2d 906909 (3d Cir. 1985),cert. denied 476 U.S. 1171
(1986) (holding the “purpose ofraotionfor reconsideratiois to correctmanifesterrorsof law
orfactorto presennewlydiscovereavidence”) Accordingly,becausélaintiffsfail to meettheir
burden, the Motiorfor Reconsideratiorio certify the Overpayment Letter Class under Rule
23(bX1)(A) or (b)(2) isDENIED.
IV.  CONCLUSION

For thereasonssetforth above,Plaintiffs’ Motion for ReconsideratioECF No. 274)is

DENIED. An appropriate @lerwill follow.

Date: November26, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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