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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

)
JEFFREY WALTERS and ESTATE OF )
CLIFFORD HADDOX, ) Civil Action No.: 09-4637 (FLW)
)
Plaintiffs, ) OPINION
V. )
)
AMERICAN HOME ASSURANCE, )
)
Defendant )

WOLFSON, United States District Judge:

Presently before the Court is Defendant American Home Assurance’s (“Defshadant
“American Homés”) Motion for Summary Judgment and Plaintiffs Jeffrey Walters’ and the
Estate of Clifford Haddox'scpllectively, “Plaintiffs’”) CrossMotion for Summary Judgment.
This dispute centsron whether Plaintiffs are entitled to coverage for an automobile actide&nt
occurred while Plaintiffs were driving pick-up truck (*Vehicle”) leased by their former
employer OrgoThermit, Inc. (“OTI"). For the following reasons, Defendant’s Motion for
Summary Judgment is granted and Plaintiff's Giidsgion for Summary Judgment is denied.

l. FACTS AND PROCEDURAL HISTORY

The following facts are undisputed by the parties. Beginning on January 1,004,

New Jersey corporatiorwas insured under Business Auto Policy CA 838 (“Policy”)

issued byAmerican HomeaNew York corporation. Ferguson Afft., { 4.The Policy is a muli
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state policy that covered vehicles operated by OTI throughout the United.'St@itee Policy
provides $1,000,000 in general liability coverage to “symbol 1” vehicles. “Symbol 1" vehicle
include “any ‘aub.” Ferguson Afft., Exh. 1 (“Business Auto Coverage Form”) at 1.
Throughout this Opinion, | will refer to this section of the Policy as the “dd&silicy.” | refer

to the entire policy as “Policy.”

Important here is the Polisy$1,000,000 in uninsured motorist (“UM”) coverage, which
coverage is referenced in the Master Politynlike the general liability coverage, the Policy’s
UM coverage applieso “symbol 2” vehicles, which are defined &mly those ‘autos’ you
own...” Id. (“You” and “Your” refers to the Named Insure@TI. Id. at 1.) The Policy des
not provide UM insurance for “symbol 8” vehicles, wherle defined as “autos you lease,d)ir
rent or borrowthat are used in connection with your busitfegausiness Auto Coverage Form at
1.

Appended to thiMasterPolicy arenumerous endorsements. Some endorsenaeatsot
statespecific such as thilUCLEAR ENERGY LIABILITY EXCLUSION Endorement,id.,
Exh. 1 (“Nuclear Energy Liability Exclusion Endorsement”) at 1, while others aresgtatdic,
such as th&/ISCONSIN CHANGESendorsement, idExh. 1 (“Wisconsin Changes”) af the
MINNESOTA PERSONAL INJURY PROTECTION endorsemeid,, Exh. 1 (*“Minnesota
Personal Injury Protection”and the WISCONSIN UNINSURED MOTORIST COVERAGE
endorsement, igd.Exh. 1 (“Wisconsin Uninsured Motorist Coverage”)The statespecific

endorsements are fothe following states: Wisconsin, Minnesota, New Jersewnd

! According to OTI, it uses vehicles licensed in various state, such as New datsey
Wisconsin, for work completed in “a number of states, including North Carolinadé&]ori
Kentucky, Virginia, Colorado, and Wisconsin.” Dry Supp. Afft., T 4-5.

2 As the Policy, attached as an exhibit to the Ferguson Affidavit, does not contain page

numbers throughout its entirety, the Ciowill refer to documents by their title and respective
page numbers for that particular document.
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Pennsylvania.Many of the statspecific endorsements state that they apply to “a covered ‘auto’
licensed or principally garaged in . . .” that sta.

Of the statespecific endorsementthe parties argu¢hat twoare relevant here. The first
is the NEW JERSEY UNINSURED AND UNDERINSURED MOTORISTS COVERAGE
endorsementld., Exh. 1 (“New Jersey Uninsured and Underinsured Motorists Coverage”) at 1.
The second is theENNSYLVANIA UNINSURED MOTORIST COVERAGEendorsement.

Id., Exh. 1 (“Pennsylvania Uninsured Motorists Coverage”) at 1.

The New Jersey endorsement states dinainsured entitled to recover on an uninsured
motorist claim is one who occupies a “covered ‘atutdiNew Jersey Uninsured and Underinsured
Motorists Coverage at 2The New Jesey endorsement further provides that claims for bodily
injury are excluded “unless the injured person has a legal right to recover daoraggeshfpain,
suffering and inconvenience under the New Jersey Automobile Reparation RefoimidAcin
this way “[tlhe injured person’s legal right to recover damages for such pain, suffering and
inconvenience under the New Jersey Automobile Reparation Reform Act will benhete by
the liability tort limitation, if any, applicable to that persorid. Importantly, the endorsement
states that it applies only to those covered autos “licensed or principalbedara. . .New
Jersey. Id.

The Pennsylvania endorsement includes slamguagesimilar to that of the New Jersey
endorsement. tlprovides for coverag for anyone occupying a “coveradotor vehiclé.
Pennsylvania Uninsured Motorists Coverage &. 1Unlike the New Jersey endorsement,
however, the Pennsylvania endorsement does not speak of limited tort status. tibm,aithe
Pennsylvania endorsemantludes a limitations period. It states that any legal action “must be

brought within four years after the date of the ‘accident’ . . . [unless], within &ars\after the



date of the ‘accident,” [American Home] or the ‘insured’ have made a writterarderfor
arbitration in accordance with the provisions of this endorsemdaitdt 2. It also stateshat it
applies only to those covered autos “licensed or principally garaged irennsyanid 1d. at
1.

On May 5, 2004, several months after the Policy was issued, OTI began leasing a Ford
pick-up truck from Danella Rental Systems (“Danella”), a Pennsylvania corporation. Randall
Afft., § 5. Pursuant to thBanellalease agreement, OTI was requiredcarry and maintain . . .
Auto Liability [insurance] with limits of liability of no less than $1,000,000.” Dry Afft., Exh. 1
(“Danella Rental Systems, Inc. Equipment Rental Agreement”) at 1. The lease agreement also
requiredthat OTI“name [Danella] as an additional insurédn the policy that coved OTI's
vehicles. Id. Furthermore, the lease agreement requires that OTI “comply with the applicable
requirements of law relating to the . . . insurance, use and operation” of the Vehicle.

Importantly, there is anoth@on-statespecificendorsemenitthe Policy that adds as an
additional insured those to whom OTI is obligated by contract tmndode Ferguson Afft.,

Exh. 1 (“ADDITIONAL INSURED - WHERE REQUIRED UNDER CONTRACT OR
AGREEMENT”). That endorsement, which | will refer to as the “Addiabninsured
Endorsement,” provides:

Any person or organization to whom you become obligated to

include as an additional insured under this policy, as a result of any

contract or agreement you enter into which requires you to furnish

insurance to that persasr organization of the type provided by

this policy, but only with respect to liability arising out of your

operations or premises owned by or rented to you. However, the
insurance provided will naxceed the lesser of:

1. The coverage and/or limits of this policy, or
2. The coverage and/or limits required by said contract or
agreement.



Sometime in 2004, OTI directed two employees, Plaintiff Jeffrey Walters and Clifford
Haddox, who were residents of Ohio, Notice of Removal, { 4, to drive theipitkick through
the State of Wyoming on busines$he truck “originated” in Denver, and the employees were
“on their way to a job in California.” Dry Supp. Afft., 1§76 On November 27, 2004, while in
Wyoming, Plaintiffs werestruckby a phantom vehicle artie truck rolled into a ditch Both
Walters and Haddox sustained injuries. The parties do not dispute that, as empldyadés
Walters and Haddox as®nsidered insureds under &l Policy.

Plaintiffs notified American Homeof their claimson September 2, 2005, by way of letter
by their counsel at that time. Ferguson Afft., ExiiL&tter from William J. Vosper, Esq. dated
Sept. 2, 2005) at.i In that letter, Plaintiffs’ former counsel asserted that Plaintiffs were entitled
to coveragebecause thewere driving a covered auto, and that Pennsylvania law should apply to
their clains because the pielp truck was licensed, registered, and rented in Pennsylvania.
Plaintiffs’ former counsel also referenced the Policy’s arbitrati@usd but did not seek to
compel arbitration.Id. at 2.

One of Defendant’s claim representatives responded to Plaintiffs’ forougrsel on
November 21, 2005. In that correspondence, the representative stated thateé[edafaming

that [the pickup truck] is in fact owned by our insured ....” Levinson Afft., Exh(LAtter from

3 Defendant asks this Court to strike the correspondence submitted by Plairtiitf, w
correspondence the Court summarizes hereafter, as not properly authentiicdatshtaining
confidential settlement information. The Court need not rule on Defendant’s motginke
because, for reasons explained below, even assuming the correspondence is properly
authenticated and does not contain confidential settlement information, the Court dbed not
that reference to the correspondence supports Plaintiffs’ assertion thatl@sdf&audulently or
in bad faith lulled Plaintiffs into believing Defendant would not raise a statute of limitations
defense.
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Jeffrey E. Lucas dated Nov. 1, 2005) at 1. The following year, on August 17, 2006, the
representative sent further correspondence to Plaintiffs’ former counsilat correspondence,

the repesentative stated that “[i]t is our understanding that you are still putting together [the
Plaintiffs’] UIM demands.”Id., Exh. A (Letter from Jeffrey E. Lucas dated Aug. 17, 2006) at 2.

The following day, August 18, 2006, Plaintiffs’ former counsel responded with a letter
setting forth a demand of $75,00@., Exh. A(Letter from William J. Vosper, Esq. dated Aug.

18, 2006) at 4. Plaintiffs’ former counsel sensexond letter to Defendanh December 7,
2006, reasserting Plaintiffs’ clainid., Exh 3 (Letter from William J. Vosper, Esq. dated Dec. 7,
2006)at 1-2. In that letter, Plaintiffs’ former counsel stated that he would “decide if [Plaintiffs]
should file a lawsuit in Pennsylvania, Ohio, Wyoming or New Jersey, or choséo[sid]itrate
the matter.” Id. at 2.

Severaldays later, on December 15, 2008efendant issued a letter denying UM
coverage. The letter explained that OTI's “policy, for UM/UIM coverage, ardures owned
vehicles. . . . As we have discussed this vehicle was on a month to month lease. It is not an
owned auto. Therefore it does not fit the definition of an owned auto.” Ferguson Supp. Afft.,
Exh. 1 (Letter from Jeffrey B. Lucas dated Dec. 15, 2006). The letter furthed statt “we
guestion whether a ‘phantom vehicle’ triggers UM/UIM coverage under the golity

Following the denial, six months latd?]aintiffs’ former counsel sentnatherletter to
Defendant’s counsel, McCormick Barstow, LLP, on June 4, Zifiifessing the question of
choice of law Id., Exh. 3 (Letter from William J. Vosper, Esqg. dated June 4, 2007) at 1. In that
letter, counsel argued that Pennsylvania law applied becausePé&mesylvania UM/UIM
endorsement was issued for delivery in Pennsylvania and applies to a vebistered in

Pennsylvaniagaraged in Pennsylvania from time to time, driven through Pennsylvania, and



owned by [Danella], anadditional insured on the AIG policy.” Id. at 2(emphasis in original).
The letter engaged in additional choice of law analysis, and further noted tisahdit known
where the policy was issued.”ld. at 3. Nonetheless, counsel argued, “the Pennsylvania
UM/UIM endorsement is a clear choice of Pennsylvania law for determining UM/UIM coverage
with regard to a vehicle registeradd garaged at times in Pennsylvania ..ld. (emphasis in
original).

On September 29, 2007, Plaintiffs’ former counsel sent a letter with an increasaodde
for Jeffrey Walters, in part, “[tjo avoid . . . respective costs of litigateruhinsured motorist
benefits in one of several jurisdictions ...ld., Exh. A (Letter from Maryjean Ellis, Esq., dated
Sept. 29, 2007) at 1By that date, Clifford Haddox had passed away and counsel continued to
advocate on behalf of his estatd. at 2.

From June 23, 2008, through April 20, 2009, Plaintiffs’ former counsel and one of
Defendant’s representatives exchanged emails discussing settlement possiBdigesyvinson
Afft., Exh. B. Then, on April 27, 2009, Plaintiffs’ former counsel informed DefendahiMha
Walters decidd to retain new counseld.

Two monthslater, on July 20, 2009, Plaintiffs filed a complaint, through new coumsel,
the Superior Court of New Jersey, Middlesex County, seeking UM benefits and an order
compelling Defendant to arbitrate pursuant to tens of the PolicyVerif. Compl. at | 4.
Defendant removed the case to this Camdfiled an Answer and Counterclaim on September

16, 2009.Defendant’'s Counterclaimesgks a declaratory judgment that Plaintiffs were not



covered under the Policipef.’s Answer and Countercf] 4-8. Plaintiffs subsequentlfiled an
Order to Show Cause to compel arbitration, witicHerthis Court denied on July 21, 2040.

The instant matter before the CoigtDefendant’s Motion for Summary Judgment and
Plaintiffs’ Cros-Motion for Summary JudgmentBoth parties argue that they are entitled to
summary judgment based on a plain reading of the Policy, and disagreetashtate’daw
should govern interpretation of the PolicyFor the following reasons, | concludeath
Pennsylvanidaw applies and that, under that state’s |&Mgintiffs’ claims are barred by the
statute of limitations Accordingly, Defendant’s motion for summary judgment is granted and
Plaintiffs’ crossmotion for summary judgment denied.

[ STANDARD OF REVIEW

Summary judgment is appropriate where the Court is satisfied that “there is no genuine

issue as to any material fact and that the moving party is entitled to a judgment as a matter of

law.” Fed. R. Civ. P. 56(c); Celotex Corp. v. Catretd77 U.S. 317, 330 (1986). A fact is

“material only if it might affect the outcome of the suit under the applicable rule ofldaw.
Disputes over irrelevant or unnecessary facts will not preclude a gramhofay judgmentid.

The burden of establishing thad “genuine issue” exists is on the party moving for summary
judgment.Celotex 477 U.S. at 330. Once the moving party satisfies this initial burden, the non
moving party “must set forth specific facts showing that there is a genuinefassueal.” Fed

R. Civ. P 56(e). To do so, the nemoving party must “go beyond the pleadings and by her own
affidavits, or by the ‘depositions, answers to interrogatories, and admissioits,’otlekignate

‘specific facts showing that there a genuine issue for &li.” Celotex 477 U.S. at 324. In other

4 Plaintiffs argue for arbitration in their opposition to Defendant’s motion for summary
judgment. Because the Court already denied Plaintiffs’ request in an opinicth assdaly 21,
2010, the Court will not address that request again here.
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words, the nommoving party must “do more than simply show that there is some metaphysical

doubt as to material factsMatsushita Elec. Indus. Co. v. Zenith Radio Cot{g5 U.S. 574, 586

(1986); seealso RidgewoodBd. of Edic. v. Stokley 172 F.3d 238, 252 (3d Cid999). A

genuine issue of material fact is one that will permit a reasonable jury to return a verdict for the

non-moving party. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). In evaluating th

evidence, a court must “view the inferences to be drawn from the underlyingnfabts light

most favorable to the [nemoving] party.” Curley v. Klem 298 F.3d 271, 2787 (3d Cir.

2002).
The motion is appropriately granted when that party is emhtidlgudgment as a matter of

law. Anchorage Assocs. v. Virgin Islands Bd. of Tax Revi@@2 F.2d 168, 175 (3d Cit.990).

Even if a record contains facts that might provide support for amavant's position, “the
burden is on the [nemovant], not the court, to cull the record and affirmatively identify
genuine, material factual issues sufficient to defeat a motion for summary judgMenis v.

Orman No. 875149, 1989 WL 17549, at *8 (E.[Pa. Mar. 1, 1989) (citing Childers v. Joseph

842 F.2d 689 (@ Cir. 1988)); seealso Atkinson v. City of Phila. No. 991541, 2000 WL

793193, at *5 n. 8 (E.D. Pa. June 20, 2000).
. CHOICE OF LAW PRINCIPLES
“In an action based on diversity of citizenship, a federal court generally spbe

choiceof-law rulesof the jurisdiction in which it sits.”/Amica Mut. Ins. Co. v. Fogel-- F.3d---

, 2011 WL 3930285, *3 (3d Cir. 2011). In this case, New Jersey’s conflict of law rules apply.
Where the parties have explicitly, or even implicitly, incorporated a choickavef
provision into their insurance policy, courts may enforce the choice of law proviSieee.q,

Assicurazioni Generali, S.P.A. v. Cloyel95 F.3d 161 (3d Cir. 1999) (holding that, under




Pennsylvania law, parties’ inclusion of an Indiana uninsured motorist endorsemeinio il

insurance policy may constitute an implied choice of Indiana law); Bell v.AJG&s. Ins. Cq.

Civ. No. 2008-100, 2009 WL 2524351, *3 (D.V.l. Aug. 14, 2009) (holding that policy’s repeated
references to Massachusetts laangtituted an implicit choice of that state’s laBJizzard v.

Federal Ins. Co.Civil Action No. 055283, 2007 WL 675346, (E.D.Pa. Feb. 27, 2007) (holding

that parties implicitly selected New Jersey law to govern New Jersey uninsured motorist
endorsement For example, a policy may provide that “the law of the jurisdiction most
favorable to the insurability of those damages shall control for the purpose of resalying a

dispute between the Company and the Insured ....” Chubb Custom Ins. Co. v. Prudential

Co. of America 195 N.J. 231, 244 (2008). Under New Jersey law, however, and for reasons

discussed in more detail herein, choice of law provisiomssurance agreements are not always

enforced by courts.Seee.qg.,Param Petroleum Corp. v. Commest®d Industry Ins. Cp296

N.J.Super. 164 (App. Div. 1997) (refusing to enforce choice of law agreement where ingured ris
was in state).

Where the parties have not selected the law governing their insurance cownact,
Jersey follows the Restatement (Second) of Conflict of Laws (1971) (“Restatement”) “most

significant relationship” test.ld. (citing N.J. Mfrs. Ins. Co. v. MacVicar307 N.J.Super. 507,

512 (App. Div. 1998)). The most significant relationship test provides that “the law of the sta
with the most significant relationship to the parties and the transaction under the ggistaptd
in Restatement section 6 governgd.

Before applying the most significant relationship test, however, courts finast

“examin[e] the substance of thmotentially applicable laws to determine whether there is a
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distinction between them.” P.V. ex rel. T.V. v. Camp Jayt8& N.J. 132, 143 (2008) (internal

guotation marks omitted). In the insurance contdgty Jersey'$\ppellate Division explains:

[a]n actual conflict exists regarding an insurance contract when
there is a conflict in the way each state interprets the pcéa/
Holmes' Appleman on Insurance § 21.1 (2d ed. 1998), or when it
would violate the public policy of the forum state to apply law

of the jurisdiction where the contract was formgek15 Corbin on
Contracts § 79.7 (rev. ed 2003).

Pierides v. GEICO Ins. CoNo. L-399508, 2010 WL 1526377, (App. Div. Apr. 19, 2010).

Once it is determined that an actual conflict exists, tNem Jersey courtsidentify the
governmental policies underlying the law of each state and how thesepalie affected by

each states contacts to the litigation and to the partiesSmith v. Alza Corp.400 N.J.8per.

529, 550 (App. Div. 2008) (quotindeazy v. Doremus103 N.J. 244, 248 (19386)

Thereafter courts are to evaluate each state’s contacts “according to their relative
importance” in analyzing which state has the most significant relationshig. (quoting
Restatement, § 188(2)). These contacts include, but are not limited to, “the@fptacdracting
and performance, the location of the subject matter of the contract, and the elaresidence,
nationality, place of incorporation and place of business of the partids.”Section 6 of the
Restatement directs courtsftwtherconsicer this series of factors:

(a) the needs of the interstate and international systems, (b) the
relevant polices of the forum, (c) the relevant policies of other
interested states and the relative interests of those states in the
determination of the partitar issue, (d) the protection of justified
expectations, (e) the basic policies underlying the particular field
of law, (f) certainty, predictability and uniformity of result, and (g)

ease in the determination and application of the law to be applied.

Restatemen § 6.

3 Unpublished New Jersey decisions may not be cited as precedential authortgvet]
| refer to this unpublished decision to explain a precept of law and not the decisiorcatappl
of that law.
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Another section of the Restatement, section 193, provides specific guidance for
application of section 6 “to the special case of castiastyrance contracts.Amica, 2011 WL

3930285, *5 (quoting_Gilbert Spruance Company V. Pennsylvaniaufidlemrers’ Ass'n

Insurance Co.134 N.J. 96 (1993)). Under section 193, which is “the starting point in
determining the choicef-law rule to govern casualipsurance contracts,id. (internal
guotation marks omitted), “the law of the state that ‘the parties understood was to be the
principal location of the insured risk [governs unless] some other state has aigroficant
relationship under the principles stated in § &d. (alteration in original). Moreover,while
courts should givgreatweight to the location of theehicle, “the significance of the state of the
[vehicle’s] principal location diminishes with the length of time that it can be anticipated the
[vehicle] will be in other states during the term of the insurdndd. (quoting Resdtement, §
193 cmt.b).

With these principles in mind, | turn to the application of #feresaidchoice of law
principles and reach the substance of the parties’ dispute.
IV.  DISCUSSION

Both parties’ motions for summary judgment revolve around the sajakissues-what
state’slaw governs interpretation of the Poliayhether Plaintiffs are entitled to coveragad
whether Plaintiffs’ claims are barred by the statute of limitatidBscause both motions involve
these same issues, | need not separatelyze those issues in order to resolve both motions.
For the reasons that follow, | conclude that Pennsylvania law governs inteopreif the
Policy. Applying Pennsylvania law to interpret the Polidybriefly address the parties
arguments regardingghether Plaintiffs are entitled to UM coverage under the Palicynder

Pennsylvania UM statute,75 Pa.C.S.A. 8 1731 (a). The Court need not resthiese legal

12



issues however, becauseis clearthat Plaintiffs claims are barred by the applicalsiatute of
limitations. Accordingly, Defendants entitled to summary judgmennh this ground.
A. Choice of Law
The motor vehicle policydoes not contain an express choice of law provision.
NonethelessPlaintiffs argue that this Court should imply from the parties’ inclusion of a
Pennsylvania UM endorsement that its terms yapph vehicle registered in Pennsylvanand
that the parties intended for Pennsylvania law to govern UM disputes related tcewehicl
registered in Pennsylvania.
As explained irClover, parties may implicitly select governing law by including a state
specific uninsured motorist endorsemémtthe policy, where that endorsemehad repeated
referencedo, and “tracked” a particulastate’s law. 195 F.3d at 1&5. The policy, inthat
case, included an endorsement titled INDIANA UNINSURED AND UNDERINSURED
MOTORISTS COVERAGE that served to alter the Mastick. Id. at 165. According to the
CloverCourt,
[tihe Restatement makes clear that a contract's references to the
laws ofa particular state may provide persuasive evidence that the
parties to the contract intended for that state's law to apply. The
repeated references to Indiana law in the endorsementttend
insurer'sjunmistakable intent that the UIM coverage as s¢t fior
the endorsement not only comply with, but clearly track Indiana
law, demonstrate that the parties at least implicitly and perhaps
even explicitly chose Indiana law to govern the policy's terms.

Id. at 165(internal citations omitted)

TheClovercourt relied upon comment a of Restatement § 187 in support of its reasoning.
That @mmentstates, in pertinent part,

even when the contract does not refer to any state, the forum may

nevertheless be able to conclude from its provisions that the parties
did wish to have the law of a particular state applied. So the fact

13



that the contract contairiegal expressions, or makes reference to
legal doctrines, that are peculiar to the local law of a particular
state may provide persuasive evidence that the partie wished to
have this law applied.

Restatement, § 187, cmt. a (emphasis add&ipver, however, applied Pennsylvania law and
this Court’s research has not revealed a New Jersey case afpbyimgent a of Restatement §
187 to automobile policies.

One New JerseyAppellate Division decisionParam supra addresse choice of law
provisions ininsurance agreemeritsin that case, the Appellate Division noted that “chaif:e
forum and choicef-law agreements in liability insurance policies should geneballignored at
least when the insured risk is in this State.” 296 N.J.Super. at 170. MoreovRaydnecourt
pointed to Section 193 of the Restatement, which provides that conflict of law provisibnstwil
be given effect when the provision “desigggta state whose local law gives the insured less
protection than he would receive under the otherwise applicable law,” unlesssiined enjoys
a relatively strong bargaining position . . . , and particularly where . . . one or morarcfutiesl
risksis principally located in the state of the chosen lald."at 172.

Based orParam it appears thalNew Jersey courtprefer the application of New Jersey
law to risks located istate! Moreover, norinsurance specific case law in New Jerseggests
that courtsdo not tend to imply choice of law provisions into agreements coverhstpia

property. SeeMcCabe v. Great Pacific Century Cqr222 N.J.Super. 397, 400 (App. Div.

6 In ascertaining whether a state supreme court would rule in a particular manner, federal
courts may look to decisions of an intermediate appellate state court for guid&ese
Wisniewski v. JohnsManville Corp, 759 F.2d 271, 2734 (3d Cir. 1985) (“Although lower

state court decisions are not controlling on an issue on which the highest court ofetlastat

not spoken, federal courts must attribute significant weight to these dedarsitiresabsence of

any indicationthat the highest state court would rule otherwise.”).

! There is no New Jersey Supreme Court decision addressing choice of law pramisions
insurance policies, thus, | treRaramas predictive of how the Supreme Court would treat such
clauses.
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1988) (holding that construction contract statement in recitals thabtiiect was “made . . .
under Indiana law” did not implicitly choose Indiana law where property undetrgotign was
located in New Jersey).

In contrastNew Jersey courts will enforadearly-statedchoice of law provisions if the
insured was in a rative strong bargaining position and the insured risk is not located in the state.

SeeParam 296 N.J.Super. at 172:6 Appleman on Insuranc® 6.01 (2011) (“A choice of law

provision will be enforced only if it clearly expresses an intent for theytibe controlled by

the law of a particular jurisdiction.”ff. Caspi v. Microsoft Network, L.L.C323 N.J.Super. 118,

123 (App. Div. 1999) (distinguishingaramand holding that “as a general matter, enforcement
of forum selection clauses is not contrary to public policMrCabe 222 N.J.Super at 400
(stating, in construction contract context for property located in New Jéisgis within the
power of the parties to provide that the validity and interpretation of the[ir] contract [will] be
governel by the laws of a state other than New Jerseylhis would suggest that New Jersey
would enforce a choice of law provision in this case where the contractingsp@fi¢ and
American Home) are two commercial entities widhatively equal bargaining power, and the
pick-up truck was not registered or driven in New Jersey.

Before concluding whether a choice of law provision should be implezd | briefly

discuss anotheNew Jerseydecisionthat informs my analysis In Johnson Matthey Inc. v.

Pennsylania Mfrs." Ass'n Ins. Cp250 N.J.Super. 51, 59 (App. Div. 1991), a case involving

commercial liability insurance for a manufacturing company located in New Jersey, the New
Jersey Appellate Division explained the challenges of determining what stavespjdies to
multi-state policies:

In these days of multistate insurers, multistate insureds, and
instantaneous interstate transmission of voice and document, it is
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not easy to identify a state of contracting. A Delaware company,
for example, secures a cadty insurance policy for a New Jersey
site, among others, through a Philadelphia agent from an insurer
with a Hartford home office that retains final underwriting
approval on large policies. The handshake deal for the insurance is
made over lunch in Manhattan. Choosinlpaus contractu [place

where the contract was formed] in such a case would be a difficult
and perhaps pointless exercise. Pointless, because there is nothing
about the choice that tells very much about the insurance
transaction involved.

Id. at59.

The court noted that, in such instances, the parties may “insert[ | aifdee
provisions in their policies” in order to achieve uniformity in interpretatilmh. Absent a choice
of law provision, the court noted that Restatement § 18 di that‘rights under a casualty
policy should ordinarily be decided under the substantive law of the state which the partie
understood was to be the principal location of the insured rikk.at 60. In the court’s view,
there are two “axes” uponhich to interpret policies that insure risks located in multiple states:
uniform nationwide interpretation or sigpecific interpretation. 1d. Uniform nationwide
interpretation is where the entire policy is interpreted under the law of one singleegjatdless
of where the risk is located. This approach “may well serve some interests to have a single
reading of coverage and exclusion language that will bind in every stiéde.”Site-specific
interpretationin contrastapplies the law of the state where tisk is located.

The Johnson Matthegourt favors a site-specificinterpretation because, for “multate

insureds with national insurersl[,] [t]heir insurance policies were contracted in many stages, cov
many geographically scattered 8s&nd contain standard language of coverage and exclusion.”
Id. at 61. Sitespecific interpretation is helpful, the court reasoned, because “[i]f each nigkonw
insurer comes to court with its own nationwide policy interpretation derived frorffeaedi

state of contracting, the likelihood of conflict and confusion is cle&t.” Moreover, the court
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viewed this approach as consistent with the parties’ expectation at the time of contracting:
“Where the policy covers many scattered risks . . . the reasonable expectations of the parties
contracting for insurance for a particular risk can be satisfied if they knowpahey language
interpretation will follow the law at the site of the risk. Certainty and consistency are equally
well satisfied.” Id.

Notably, Johnson Matthegontrasted the muistate liability policy at issue in its case

with an automobile insurance policy “insuring a single vehicle that travelgiougastates ...."

Id. For such policies, the court noted, the New Jersey Supreme Court IstddrFarm Mut.

Auto. Ins. Co. v. Simmons' Estat®4 N.J. 28, (1980), that the law of state of contracting as

factor under th&kestatemerg most significant contacts testhould direct the court’s conflict of

law analysis. Id. Johnson Mtihey drew this conclusion fronSimmons$ reasoning that

application of the law of state of contractimy connection with the other Restatement factors,

will generally comport with the reasonable expectations of the

parties concerning the principal sitosthe insured risk ... and will

furnish needed certainty and consistency in the selection of the

applicable law.
Id. (quoting Simmons 84 N.J. at 37). Thus, for an automobile policy that covers only one
vehicle, “the law of the place of the contractlvgovern the determination of the rights and
liabilities of the parties under the insurance policy . . . unless the dominant aufccaang
relationship of another state to the parties and the underlying issue dictatésstibasic rule

should yield.” Simmons 84 N.J. at 37.

Lastly, | note that aspects dbhnson Mattheg reasoning wre cited with approval by

the New Jersey Supreme Court $pruance supra anothermulti-state commercial liability
policy case involving the disposal of waste produictslew Jersey. In that case, the New Jersey

Supreme Court explained that (absent an applicable choice of law provision), the calySsa
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must begin with Restatement 8 193. Thereafter, the Court expressed its disfavioe for
nationwide interpretatimapproach:
in adopting the aforementioned choemklaw rule, we necessarily

reject the uniforrrcontractinterpretation approach substantially
for the reasons stated by the Appellate Division . . Jahnson

Matthey, supra....

Id. at 895.
Moreover, the SpruanceCourt further explained why it disfavors the nationwide

interpretation approach by quoting from Travelers Indemnity Co. v. A8igdal, Inc, 718

F.Supp. 1252, 1258 (D.Md. 1989) (supplemental memorandum), in which that court stated:

short of congressional intervention or a limited overruling of the
Erie doctrine to permit the development of a federal common law
of contracts intended to be nationwide in scope, the existing
dichotomous lines of substantive rulings, the maze of conflicts
laws and itigation strategies of insureds and insurers alike make
the achievement of such uniformity an illusion. The next best
available alternativeequired by the interests of the fair and sound
administration of justicés the deliberate and impartial resolutio

of the issues by the courts of the states whose interests are
immediately affected during the course of litigation which can be
effectively managed.

With the aforesaid principles in mind, | turn to the Policy at issue here. Thay Boks
not contain an explicit choice of law provision, but includéstespecific endorsements for
Minnesota, Wisconsin, Pennsylvania, and New Jers@éhe Pennsylvania and New Jersey
endorsements, upon which the parties’ dispute centers haee, respectively titled
PENNSYLVANIA UNINSURED MOTORIST COVERAGE and NEW JERSEY UNINSURED
AND UNDERINSURED MOTORISTS COVERAGEandeachapplesto vehicles‘licensed or
principally garaged in its borders. They are both titled in the same manner as the Indiana

endorsement ilover, which endorsemerthe Third Circuit interpreted as persuasive evidence
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that the parties implicitly choice Indiana lawdowever, unlikeClover, the policy here includes
multiple statespecific endorsements. As noted, there are -staeific endorseents for
Minnesota, Wisconsin, New Jersey, and Pennsylvania. Many of these endorseendrasted

to render the Policy consistent with each state’s law. For example, the NRSEY
PERSONAL INJURY PROTECTION endorsement reflects New Jerseyfuilbinsurance
system whereas the PENNSYLVANIA BASIC FIRST PARTY BENEFIT endorsemamtains
language unique to that state’s insurance system. In addition, soitie ctatespecific
endorsementsontain different provisions than another state’s endorsentemt.example, the
Pennsylvania UM endorsement contains a-igar limitations period whereas the New Jersey
UM endorsement does not, and New Jersey'’s typicayesax limitations period would apply to

UM claims brought under that endorsemesgePrice v.New Jersey Mifrs. Ins. Co182 N.J.

519, 524 (2005). Accordinglyhe Policy’sinclusion of several differing endorsemeatgjgests
that the parties did not implicitly choose one state’s law to govern the enteaant.

Rather, that eachtatespecific endorsemerstates that it appliesnly to those covered
autos “licensed or principally garaged in” that state strongly sugthestthe parties envisioned
thatthe law of state where the vehicle was licensed or principally garaged wawddhg@ach
disputeover a particular vehicle Thus, a New Jersey court would conclude that the parties
implicitly chose to apply the state’s law where the vehicle is licensed or princgmihged
unless that court concluded that the insured was not in a relative strong barpgasitizgn and
the insured risk was not located in the stéieeParam 296 N.J.Super. at 172. Here, as noted,
OTl is a commercial entity with comparable bargaining power to American Hamdethe pick
up truck was not “located” in New &y at any time. It was licensed and registered in

Pennsylvania instead.
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Moreover enforcement othe partiesimplicit choice of law is consistent with tlsite-

specific interpretation approach adopted by th&hnson Mattheycourt for multistate

commecial liability policies. Like those satof policies, the Policy here wasegotiated
through a multistate process in many states and drafted to cover many geographically scattered
risks. The Policy was issued by a New Yorgurer to a New Jersey coarp/to cover vehicles
licensed or principally garaged in Minnesota, Wisconsin, New Jersey, or RamiaylAs the

Johnson Mattheyourt reasoned, “[w]here the policy covers many scattered risks . . . the

reasonable expectations of the parties contradongnsurance for a particular risk can be
satisfied if they know that policy language interpretation will follow the law at the site of the
risk. Certainty and consistency are equally well satisfied.” 250 N.J.Supét. aThe same
rationale applies here where the “site of the risk” is analogous to the state in which a particular
vehicle is licensed or garaged. In that connectioi@rpreting the instant Policy as indicating
that the law of the state where the vehicle is licensed or garaged colsinadstzsfiesSimmons$
directive that enforcement of a choice of law provision “comport with the reasonable
expectations of the parties concerning the principal situs of the insured risk.” . &4 8l(J
Accordingly, for the foregoing reasons, | conduthat Pennsylvania law governs

interpretation of the Policy in this case because theygicttuck was licensed in Pennsylvafia.

8 | further note Plaintiff's request that “[i]f the Court were to find that the plaintiffs were

not otherwise insured under the policy, they respectfully submit that discstvanid be allowed

into the issue of where the vehicle was principally garaged.” Pl. Opp. to Def. Nbot.Na such

discovery is warranted. Plaintiffs have already conceded that the velaisl@ot garaged in

New Jersey. Pl. Resp. Stat. Mat. Facts, $€ealsoDry Afft., § 8 (“Throughout the duration of

the lease, the Ford Truck was not kept in New Jersey.”). In addition, the Pammsylv

endorsement applies to vehicles “licensed” imMglvania. Because Plaintiffs admit that the

pick-up truck was “licensed” in Pennsylvanisge Dry Afft.,, § 6 (“[T]he Ford Truck was

registered in Pennsylvania and had a Pennsylvania license plate number ....”), and the

Pennsylvania UM endorsement appliesvehicles licensedr principally garaged in the state,

the Court need not determine where the vehicle was garaged in order to conclude that the
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This ruling is in accordance with the reasoning of several otherastdtiederal courtthat have
grappled with the interptation of statespecific endorsements that apply to vehicles located

within a particular state. See,e.q, Blizzard 2007 WL 675346, *3 (holding that inclusion of a

“NEW JERSEY UNINSURED AND UNDERINSURED MOTORISTS COVERAGE
endorsement constitutes ddtespecific adeon to the . . . policy . . . [which indicates] that the
parties to the policy would consequently expect that it would be governed by New |3evrs .

" where that endorsement contained policy provisions “relevant to [the instaptjed)s

Collins v. St. Paul Mercury Ins. Ga381 Ill.App.3d 41, 46 (llLApp. Ct. 2008) (holding that

lllinois law applied to vehicle registered and garaged in lllinois wpeliey contained separate
. . . endorsements for each state in which [the insured] hafd¢les registered” and where the
endorsements stated that they applied “to vehicles which are registered agetgaithin that

state.”);Byer v. Wright 160 Ohio App.3d 472, 476 (Gapp. Ohio 2005) (applying Ohio law to

multi-state policy with several stagpecific endorsements, includiag Ohio UM endorsement
covering vehicles registered and principally garaged in Ohio, and concludatgthé

endorsement “evidenced intent by the parties to be bound by Ohio;l&NS)v. Royal Ins.

Cos, 129 N.H. 326 (1987) (holding that New Hampshire tawernednulti-state policywhere
the policy “covered a multitude of risks located in various States” and includedHseysshire
UM endorsementhatapplied vehicle registered, garaged, and driven in New Hanrp3h See

also U.S. Fidelity & Guar. Co. v. Smithl71 F.Supp.2d 484 (E.D.Pa. 2001) (applying New

Pennsylvania endorsement is applicable hekecord Mitchell v. Providence Washington Ins.

Cos, 255 F.Supp.2d 487, 491 n.4 (E.D.Pa. 2003) (holding that policy’s inclusion of New Jersey
underinsured motorist endorsement was an implicit choice of New Jersey law where vehicle was
registered in New Jersey). Furthermore, Plaintiffs advocate for thieatppl of Rennsylvania
law—consistent with this Court’s finding.
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Jersey law to muHurisdictional policy involving vehicle licensed and principally garaged in
New Jersey).
Having concluded that the parties implicitlyesgled Pennsylvania law, there is “no need

to undertake [a Restatement] analysi$ddd v. Liberty Mutual Fire Insurance CtNo. 00CV-

2533, 2001 WL 33771 (E.D.Pa. Jan. 12, 200Bee alsoClover, 195 F.3d at 164 (“[T]he

Restatement of Conflict of Lawgqvide that the first question to be answered in addressing a
potential conflict of laws dispute is whether the parties explicitly or implicitly have chosen the
relevant law.”) Assuming for the sake of argument th&Restatement analysigas requiredl

would conclude thahere amactual conflict between New Jer&gnd Pennsylvania statute of
limitations® In that instance, the New Jersey Supreme Court would concludeetmasylvania

law should apply under New Jersey’s most significant contasttbdéeause, under that tette
location of the insured risk is the most significant cont&seSpruance134 N.J. at 104Here,

the vehicle is licensed in Pennsylvartays,the New Jersey Supreme Court would conclude that

Pennsylvania law appli€$.

9 As explained in my July 21, 2010 Opinion, both New Jersey and Pennsylvania

interpret insurance policies with the following canons of construction in mind:

In both New Jersey and Pennsylvania, “iegdent that the court
should give the words of [an insurance] policy ‘their plain,
ordinary meaning’.” Moreover, “if the words of a policy are clear,
the policy should be interpreted as written.” Nonetheless, an
insurance contract is a contract of adoesand any ambiguity in
the language will be construed in order to honor the objectively

reasonable expectations of the insured.

Slip Op. at 4 (internal citations omitted) (citing cases). Thus, there is no actual conflict regarding
how each state intemgts policies. However, as noted, the New Jersey limitations period is six
years whereas the limitations period in the Pennsylvania UM endorsementpidaaoe with
Pennsylvania law, is only four years.

10 While one could argue that section 193 of Restatement suggests that the location of
the vehicle carries less weight when “it can be anticipated [that] the [vehicle] willthe ather
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B. Coverage
In interpreting insurance policies, Pennsylvania courts look first to the pregndge of
the policy and give the words of the policy their plain and ordinary meanRrggressive

Northern Ins. Co. v. Schneck72 Pa. 216, 2221 (2002). While any ambiguities will be

construed in favor of the insured, unambiguous policy language will be interpeetedttan.

Id. at 221. Defendant makesvo arguments as to why Plaintifere not entitled to coverage

under Pennsylvania lawThe firstargument is based on the plain language of the Politywe T

secondargument relateto Pennsylvania’s uninsured motorist statute. | address each in turn.
1. “Covered Auto”

Defendant first argues that the Plaintiffs are not entitled coverage under the pla
language of the Policy. The plain language of Section II, inMBaster Policy, states that
Defendant’s liability is limited to injury or damage “resulting from the ownership, maintenance
or use of a covered auto.” Pursuant to the Policy, UM coveslijmited to symbol 2 vehicles
which are defined as “only those autos you own.” Moreover, the Policy does not provide UM
coverage for symbol 8 vehicles, which are defined as leased, hired, rented or borrowed.vehicl
It is undisputed thathe pick-up truk was not owned by OTI, but was leased by OTI from
Danella in March 2004. As theeuck is a leased vehicle, it would be classified as a symbol 8
vehicle and therefore, is not a covered auto for the purposes of UM befdifits, pursuant to
the plain langage of Section Il of th®lasterPolicy, Defendant is not liable because Plaintiffs’

injuries did not result from the “ownership, maintenance or use of a covered auto.”

states during the term of insurance,” as between New Jersey and Pennsylvania, the licensing and
registration ofthe Vehicle in Pennsylvania nonetheless creates more significant contracts with
that state than New Jersey.
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Nor is there coverage undéret Pennsylvani&dM endorsement. The endorsement states
that “[w]ith respect to coverage provided by this endorsement, the provisions {¥éster
Policy] apply unless modified by the endorsementSee Pennsylvania Uninsured Motorist
Endorsement at 1. As noted, the endorsement expressly states that it tappliesovered
‘motor vehicle’ licensed or principally garaged in . . . Pennsylvanid.” By incorporating the
definition of “covered ‘motor vehicle”” from the Master Policy, the endorsement makes clear
that it applies only to owned vehiclesMoreover, although Pennsylvania courts favor UM
coverage, courts have enforced commercial employer policies that doowolepM coverage

to nonrowned vehicles.SeeCaron v. Reliance Ins. GaZ03 A.2d 63, 69 (Pa. Supét. 1997);

cf. Richardson v. Selective 3n Co. of Am, No. 164024, 2011 WL 2135609, at *5 (E.D. Pa.

May 31, 2011) ‘(there is nothing in Pennsylvania public policy which prohibits an insurer from
issuing a policy which insures a company’s vehicles, but restricts the ettantemployee's
coverge to when he/she is operating one of those vehiclescordingly, there is no coverage
under theplain language of thd?ennsylvania UM endorsement for the leased-pkruck

Plaintiffs were driving at the time of the accidentAccord Travelers Roperty Cas. Co. of

America v. State Auto. Mut. Ins. CdNo. 07cv-0754, 2008 WL 686905, *6/N.D.Pa. Mar. 10,

2008) (finding no coverage for employee where “the rental vehicle did not qasldycovered

auto because only owned autos qualified as cowarass”)M

1 If 1 had determined that New Jersey law applied, | would reach a sicoitestruction of
the New Jersey UM endorsemer@eeDickson v. Selectivéns. Grp., InG. 363 N.J.Super. 344,
25051 (App. Div. 2003) (holding that shareholder of company not entitled to UM coverage for
non-covered vehicle leased by the shareholder for business purposes). And, in my view, New
Jersey law would not find such a reading of the Policy to be contrary to its pultig. pSke
Progressive Cas. Ins. Co. v. Hurl®27 N.J.Super. 179, 183 (App. Div. 2000) rev’d on other
grounds byProgressive Cas. Ins. Co. v. Hurldy6 N.J. 260 (2001) (“[New Jersey law] requires
a UM and UIM insurance provision only for vehicles registered or princigalgged in this
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However, even though the picip truck is not a “covered autoihder the Master Policy
or the Pennsylvania UM endorsemetite Additional Insured endorsement languagethe
Policy creates an ambiguityby granting additional insured status to those persons or
organizations for whom OTI is obligated by contract to provide auto coverafleat
endorsement provides:

This endorsement modifies insurance provided under the
following:

BUSINESS AUTO COVERAGE FORM

Any person or organization to whom you become obligated to
include as an additional insured under this policy, as a result of any
contract or agreement you enter into which requires you to furnish
insurance to that person or organization of the type provided by
this policy, but only with respédo liability arising out of your
operations or premises owned by or rented to you. However, the
insurance provided will not exceed the lesser of:

3. The coverage and/or limits of this policy, or
4, The coverage and/or limits required by said contract or
agreement.

Ferguson Afft., Exh. 1 (“ADDITIONAL INSURED- WHERE REQUIRED UNDER
CONTRACT OR AGREEMENT).

As noted, the lease agreement between Danella and OTI expkejtlyesOTI to “carry
and maintain . . Auto Liability [insurance] with limits of liabty of no less than $1,000,000.”
Dry Afft., Exh. 1 (“Danella Rental Systems, Inc. Equipment Rental Agreéjrent. The lease
agreement also required that OTI “name [Danella] as an additional insured” on the policy that

covered OTI's vehiclesld. Becausdhe lease agreement is an “agreement [OTI] enter[ed] into

State. . . . There is no requirement to provide UM coverage for a borrowenf;state vehicle
that is neither garaged nor being operated in this state.”)g®\tih S.A. 17:28-1.1).
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which requires [OTI] to furnish insurance . . . of the type provided by th[e] policy,” the
Additional Insured endorsement appears to create coverage for Danella unaxicthe P

That Danelh is an additional insured under the Policy creates an interpretative ambiguity.
On the one hand, the definition of “covered auto” on the Business Auto Coverage Form
Declarations Page and in the Master Policy explicitly applies to only treyselesowneal by
OTI and, therefore, excludes leased vehicle®n the other hand, the Additional Insured
endorsement “modifies insurance provided under” the Business Auto Coveragei.Eqrthe(
Master Policy by adding Danella as an additional insured, even th@asgtella isthe leasing
companyand any vehicle leased from Danella would not be owned by OTI. One could argue
that adding another party as an additional insured does not alter the definitiaveriett auto”
under the Policy. But, in this instance, interpreting the Policy in that manner vemadr the
Additional Insured endorsement language superfluous.

As this monologue illustrates, while ambiguous policy language must be construed i
favor of the insured, how the Additional Insured endorsement freedihe Master Policy
presentghorny questios of interpretation. In this casgl need notecide whether the piekp
truck is a “covered auto” under the Poliogcause it is clear that Plaintiffs’ claims are barred by
thestatute of limitation$or thereasonsliscussed below

2. Pennsylvania’s Uninsured Motorist Statute

Plaintiffs further argue that, if the piakp truckis not a “covered auto” under the Policy
the Court should read such coverage into the policy in light of Pennsylvania’s uninstogigtm
insurance statute, 78a. CONs. STAT. ANN. 8 1731(c) (West 1995)'section 1731") Plaintiff
argues that, undesection1731(c), an automobile insurance policy ma#er UM coverage.

The only way that an insured may reject coverage, Plaintiffs further argifethis insurer
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obtains the insured’s signature on a specific waiver form set forth in the stétotewaiver is
obtained, a court shall grant coverage “under that policy . . . equal to the bodily injuryyliabilit
limits.” Id. 8 1731(cf1) (“Any rejection form that does not specifically comply with this section
is void. If the insurer fails to produce a valid rejection form, uninsured or underinfiweichge,
or both, as the case may be, under that policy shall be equal to the bodyyiability limits.”).
Defendantin responsearguesthat section 1731’s waiver requirement does not a@uig cites
Pennsylvania case law in support of its argumenthile the parties’ arguments present
interesting questions of Pennsylvania Jlahe Court need notlecidewhether section 1731 is
applicable here because Plaintiffs’ claims are clearly barred tsgahge of limitations.

B. Statute of Limitations

As noted,Defendant argues that Plaintiffs’ clasmare barred by the Pennsylvania UM
endosement’s fowyear statute of limitations. Plaintiffs maintain tila¢ fouryear statute of
limitations should be tolled becau4bere were numerous correspondence going back and forth
concerning the plaintiff's [sic] UM claim” that would “qualify as \aritten demand for
arbitration.”Pl. Br. in Supp. CrosMot. at15-16. In responseDefendaniargues thaho written
demand for arbitration was madeithin the statutory periadThe Court finds Plaintiffs
arguments to be meritless

As noted, the Pennsylvania UM endorsement includes ay&arr statute of limitations
period. This is consistent witRennsylvanidaw, which mandates that contract actions be
commenced within fodyears “from the time the cause of action accrued."PA2C.S.A. §
5502(a), ad “the statute of limitations applicable to contract actions governs uninsured motorist

claims.” Clark v. State Farm Auto. Ins. C&99 A.2d 1001, 1005 (Pa. Super. Ct. 1991) (citing

Boyle v. State Farm Mutual Auto Ins. Cd56 A.2d 156 (Pa. Super. Ct.83). In Boyle, the
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Superior Court of Pennsylvania created a #meg test for determininghena cause of action
accruedor limitations purposesThe cause of action accrues whi) the insured is in a motor
vehicle accident; (2) the insured sustains bodily injury as a result of treericand (3) the
insured knows of the uninsured status of the other owner or opeGltok, 599 A.2dat 1005.

Here, the accident occurrednd Plaintiffs sustained bodily injuriesn November 27,
2004. Furthermoresince a phantom vehicle caused the accident, Plaintiffs became aware of the
uninsured status of the other operator on that date, as an unidentified igetposumptively

uninsured’as a matter of law Seay v. Prudential Property and Cas. Ins, 806 Pa.Super. 37,

42 (Pa. SuperCt. 1988);State Farm Mut. Auto. Ins. Co. v. Rosenth84 F.3d 251, 254 (3d

Cir. 2007)(citing Seay 375 Pa.Super. at 42)hus, the cause of action accrued on the date of
the accident, and Plaintiffs had four yedrsm that date to compel arbitrationBecause
Plaintiffs did not bring their suit until July 20, 2009, which is more than four yeaes thft
cause of action accrued on November 27, 208t suit was not instituted within the limitations
period. To fall within the ambit of the limitations period, Plaintiffs should have brought their
suit by November 27, 2008 instead.

Nevertheless, Plaintiffs argue that their claim is not barred, as the statute of limitations
should be tolled.Under Pennsylvanikw, a statute of limitationsnay not beolled due tolack

of knowledge, mistake or misunderstandinililler v. Keystone 636 A.2d 1109, 1114P@.

1994) Walker v. Providence Ins. CdNo. 977455, 1998 WL 195652 (E.D. Pa. Mar. 31, 1998)

However, the statutmay be tolled if the insurer fraudulently or deceptively lulls the insured

into inaction.” Miller, 636 at 1114.See alsdVilson v. Transport Ins. Cp839 A.2d 563, 574

(Pa.Super. Ct. 2005)Otherwise stated, this occurs when a defendant “lulls anexhjperson or

his representatives into a sense of security so that such person’s vigilanaged, rihen [the
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defendant] is estopped from evoking the statute ....” Haggart v, TW®A.2d 522, 527 (Pa.

Super. Ct. 1997).

In Walker, the District Court for the Eastern District of Pennsylvania refused to toll the
statute for a plaintiff who had failed to file a motion to compel arbitration within the statutory
period. 1998 WL 195652, at *3There plaintiff failed toclaim in its affidavit that the defendga
insurance company had “agreed to actually waive or toll the statute of limitatiwhs.”
Furthermore, the court observed that “an able lawyer” would have known when the sfat
limitations expired and filed a motion within that perioldl. The court concluded that it was
“not fair to penalize the defendant for the inactions of plaintiff's couniskl.While Walkeris a
federal, rathethan, state court decision, | find its decision consistent with Pennsylvananth
treat it as persuasive authigrof how the Pennsylvania Supreme Court would rule.

Here,Plaintiffs merely claim that Defendant “never asserted that the four year statute of
limitations period would apply” and that Defendant “also continued settlement simtsigifter
the period exped.” Pls. Br. Opp. Summ. J. 16n reviewing the correspondence between
Plaintiffs’ former counsel and Defendant, it is true that Defendant acknowleédgeossibility
of settlement beginning in August 2006, when Defendant’'s representative statad {ut
understanding that you are still putting together [the Plaintiffs’] UIM demands.” Letter from
Jeffrey E. Lucas dated Aug. 17, 2006 at 2, through the spring of 2009, at which point &laintiff
former counsel and one of Defendant’s representatives exchanged emails discussing settlement
possibilities. SeegenerallylLevinson Afft.,, Exh. B. And, indeed, the statute of limitations
expiredon November 27, 2008yhile the settlement discussions were ongoing.

However, Defendant's representativalso statel in the November 1, 2005

correspondence that Defendant was “confirming that [the-ygackuck] is in fact owned by our
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insured ..., " thereby highlighting the coverage issue for Plaintiffs’ former coursetter from

Jeffrey E. Lucas dated Nov. 1, 2005 at 1. More to the point, Defendant denied Plaintifis’ clai
outright on December 15, 2006, stating that OTI's “policy, for UM/UIM coverage, onlyaas

owned vehicles. . . . As we have discussed this vehicle was on a month to month lease. It is not
an avned auto. Therefore it does not fit the definition of an owned aletter from Jeffrey E.

Lucas dated Dec. 15, 2006 at Thus, while settlement negotiations may have continued after
the statute of limitations expired, Defendant’s denfatoveragenakes it clear that Defendant

did not fraudulently or deceptively lull Plaintiffs intbelieving a favorable resolutiorwas
forthcoming.

That Defendant also did not highlight, for Plaintiffs’ former counsel, the expiraf the
limitations period doesot alter my analysis. It is not Defendant’s obligation to inform learned
counsel of the applicable limitations periodMoreover,the correspondence from Plaintiffs’
former counsel confirms that he was considering suit and, consequently, is guteEUmave
informed himself of the applicable limitations periodurdg the time frame from August 2006
through the spring of 2009, Plaintiffs’ former counsel indicated that he would “defcide i
[Plaintiffs] should file a lawsuit in Pennsylvania, Ohio, WyomorgNew Jersey, or chose [sic]
to arbitrate the matter.” Id., Exh. 3 (Letter from William J. Vosper, Esq. dated Dec. 7, 2606)

2. Plaintiffs’ former counsel made a similar threat of litigation on Septe2fhe2007,along

with an increasedettlementdemand for Jeffrey Walters. In that letter, he urged Defendant to
settle in ordef[t]jo avoid . . . respective costs of litigation for uninsured motorist benefits in one
of several jurisdictions ...."Id., Exh.B (Letter from Maryjean Ellis, Esgdated Sept. 29, 2007)

at 1.
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Reading the correspondence as a whole, while the parties engaged in some settlement
negotiationsPlaintiffs have not demonstrated that Defendant undertook fraudulent or deceptive
action in an effort to lull Plaintiffs into inactionFurthermore,as is revealed by Plaintiffs’
former counsel’s repeated threats of litigation, counsel had consither@addsibility of suit and
an able lawyer would have known that a motion had to be filed within four years of the accident
Indeed, Plaintiffs’ former counsel argyea his September 2, 2005 and June 4, 28aGérs, that
Pennsylvania law applied to Plaintiffs’ claimsin the September 2, 2005 letter, he even
referenced the arbitration clause found in the Pennsylvania UM endorsethensame
endorsement that contains the fgear limitation period. And, as inWalker, nothing in the
correspondence states or suggests that Defendant agreed to waive or toltutee it
limitations. Finally, Plaintiffs cite several cases to support theiritpmg but each case pertains
to the tolling of New Jersey’s statute of limitations, which is irrelevant to the matter at hand.
Indeed, it is Plaintiffs who advocate for the application of Pennsylvania law.

Thus, | find no reason totoll Pennsylvania statute of limitationsin this case
Accordingly, the Court concludes that Plaintiffs’ claims are barred by the governiote stét
limitations.

V. CONCLUSION
For the aforementioned reasons, Defendant’'s Motion for Summary Judgment is

GRANTED and Plainffs’ CrossMotion for Summary Judgment is DENIED.

/s/ Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.

Dated: SeptembeRl, 2011
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