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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CHRISTIAN URIEL MONGE Civil Action No.: 09-494%LW-LHG

N N N

Petitioner, OPINION
v. )
)
ERIC H. HOLDER Attorney General, )
et. al, )
)
Respondents. )

WOLFESON, District Judge.

Presently before the Court is a Petition by ChristiarelUMonge (Mr. Monge” or
“Petitioner”) for de novojudicial review pursuant to section 310(& U.S.C. § 1421(c) of the
Immigration and Nationality Act (“INA”) of the denial of his July 15, 2009 administrative
appeal for naturalization by the Unitetaes Bureau of Citizenship and Immigration Services
(“USBCIS”), an agency of the United States Department of Homeland Security (JDHS”
Petitioner, who is a lawful permanent resideritRR”) of the United States, allegehat his
application for naturatiation was improperly denied. Respondents Eric H. Holder, John
Thompson, and the DH®ollectively, ‘Respondent} have filed a motion to dismisthe
Petition, oralternatively a motion forsummary judgmenfrguingthat Petitioner cannot allege
that hewas lawfully admitted to the UniteStates under 8 U.S.C. § 1429 causde wasgranted
LPR status by mistake.

For the reasons set forth below, Respondents’ motion to dismiss is granted.

BACKGROUND
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Mr. Monge is anative and citizen of Costa Ric See Resp’t's Ex. A. Mr. Monge
married Zeneida Gonzalé2aMs. Gonzalez”) a U.S.citizen, on January 28, 199%eeResp’t’s
Ex. B. He entered the U.$n July 1995 with a visitor visaSeeResp’'t'sEx. A. In or around
September 1996, Ms. Gonzalez filadForm $130, Petition for Alien Relative, on behalf of
Petitioner askng the Immigration and Naturalization Servide confirm that thewo had a
spousal relationship. Seeid. Around the same timéetitioneralso filed an 4485 Application
for Adjustment of Statug“l-485 Application’) to become a.PR of the United States.See
Resp't’'s Ex. Cat § 2 He was intervieweadn or about November 14, 1996, in connection with
his applications.See idat { 3. In December 199&efore his 1485 Applicationwas approved
and an 1551 (Alien Registration Cardjvas issuedaffirming that Petitioner was a LP&f the
United StatesPetitionerdeparted the United Statesbury his father in Costa Ricé&eePet'r's
Resp.Br. at8. Petitionerdid not receiveadvane parole to leave the United Statelsile his F
485 Application was pendingSeeResp’'t's Ex. C at { 5Petitioner claims that he left the United
States with an INS stamp on fpassport, and that this stamp showed thalRR status had
been approved.Seeid. at I 3 Pet'r's Resp. Br. at.3 Respondents contend that “the stamp
merely indicate[d] that [Petitioner's}485 Application remained pending, not that it had been
approved.” SeeResp’t’'s Br.at 7.

Upon his reten from Costa Ricaon or about January 16, 19%¥etitionerattempted to
apply for admission as &PR even though hid.PR status had noyet been approvedsee
Resp't’'sex. D. He was then placed iexclusion proceedings as an immigrant without a proper

immigrant visa.SeeResp’'t'sEx. E. OnFebruary 5, 1997, BAHS adjudications officer approved

YIn 2003, the Immigration and Naturalization SerftidlS”) was abolished and its functions
were transferred to divisions of ti2HS, includng the USBCIS. SeeHomeland Security Act,
Pub. L. 107296, 116 Stat. 2138002). Because events relevant to the present case took place
before and after the change, this andUSBCISwill be referred to athe DHS.
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Petitioner’'s I-485 Application without knowledge dPetitioner’s departurefrom the United
States.SeeResp't’'sEx. C at I 4.The immigration judge thus terminat@etitioner'sexclusion
procealings on September 3, 1993eeResp’t’'sEx. E. As a result of his-#85 Application
being approved, Mr. Monge became a LPR of the United St&esResp’t’'sReplyBr. at 4

On or around July 9, 200Pgtitionerfiled a Form N400, Application for Nauralization,
pursuant to § 316 of th&lA, 8 U.S.C. § 1427.SeeResp’'t’'sex. C at { 5.0n March 10, 2008,
the DHS conducted an examination éfetitioner under oath in connection with his -M00
Application. See Resp’'t’'s Ex. E On or around February 1009, the DHS denied his
application for naturalizatiorSee id The DHS explainedthe requirements for eligibility for
naturalization under INA § 31@ndconcluded:

You departed the U.S. while yo[lr485 Application]was pending andeturned

to the U.S. on January 16, 1997. Since you were not granted advancepparole

to your departure, youfl-485 Application] was abandoned. Therefore, that

application was granted in error on February 5, 1997, and you r@vbeen

lawfully admitted to the Unitedt&tes for permanent residence. Yeayplication

is denied under the above section of law.

Id. Petitionerthen sought administrative review of the denial and filed a For336 Request
for aHearing on a Decisiom Naturalization ProceedingSeePet'r’'s Pet. For Review &f 1Q
see alsoResp’'t’'s Br at 3. Following an interview, the denial dPetitioner’s naturalization
applicationwas upheldSeeid.

On September 24, 200Be¢titionerfiled the present Complaint in the U.S. District Court
for the Distict of New Jersey, seekindg novoreview of his gplication for naturalizationSee
Pet'r's Pet.For Reviewat J 1. On June 1, 201Respondentsequested that the complaint be
dismissedbecausePetitionerfailed to state a claim pursuant to Rule 1&p)f the Federal

Rules of Civil Procedure, @lternativdy, that the Court grarstummary judgment because there

are no material facts in dispute aRdtitioner'sclaim fails as a matter of law under Rule 56 of



the Federal Rules of Civil Procedur&®espt’'s Br. at 1. Due to Third Circuit caselaweven
though Respondents contend that Mr. Monge was improperly granted LPR status, Respondent
do not seek to rescind Mr. Monge's LPR statugemove him from the United StateSee
Resp't's Reply Br. at 4 Raher, Respondentseek to ensure that his application for
naturalization is not approved.
. DISCUSSION

A. Jurisdiction

The Court has jurisdiction pursuant to 8 U.S.C. § 1421(c), which permits an applicant
seeking to become a naturalized citizemppeal the denial of his application by the DHS to the
district court for the district in which he reside§ection 1421(c) provides for the Court, in
accordance with the Administrative Procedures fectonduct ale novoreview of the denial of
Petitiner's gplicaion for naturalization 8 U.S.C. § 1421(c). Venue is proper because
Petitioner claims he resides in this distremdd Respondents have not disputedftus

B.  Standard of Review Under Rule 12(b)(6)°

When reviewing a motion to dismiss dhe pleadings, courts “accept all factual
allegations as true, construe the complaint in the light most favorable to the fplaimdif
determine whether, under any reasonable reading of the complaint, the plaintiff rattled
to relief.” Phillips v. County of Allegheny515 F.3d 224, 2333d Cir.2008) (citation and
guotations omitted)In Bell Atlantic Corporation v. Twomblp50 U.S. 544 (2007), the Supreme
Court clarified the 12(b)(6) standar&pecifically, the Court “retired” the language conéa in
Conley v. Gibson355 U.S. 41, 486 (1957), that “a complaint should not be dismissed for

failure to state a claim unless it appears beyond doubt that the plaintiff can proveohtasts

2 Because the Court is granting Respondents’ motion to dismiss, the summarynudgme

standard will not bdiscussed



in support of his claim which would entitle him to réflied. at 561(quotingConley 355 U.S. at
45-49. Instead, the factual allegations set forth in a complaint "must be enougteta raght to

relief above the speculative leveld. at 555 As the Third Circuit has stated, “[tlhe Supreme
Court’s Twomblyformulation of the pleading standard can be summed up thus: ‘stating . . . a
claim requires a complaint with enough factual matter (taken as trug)ggest ‘the required
element. This ‘does not impose a probability requirement at the pleading $tag&)stead
‘simply calls for enough facts to raise a reasonable expectation that discovery will reveal
evidence of 'the necessary elemen®Hillips, 515 F.3d at 234quoting Twombly 550 U.S. at

556).

In affirming thatTwomblystandards apply to all motions to dismiss, the Supreme Court
recently explained the principles. “First, the tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal conclusiaskctroft v. Igbal 129
S.Ct. 1937, 19492009); Fowler v. UPMC Shadysid&78 F.3d 203, 23021 (3d Cir. 2009).
“Second, only a complaint that states a plausible claim for relief survivegiannto dismiss.”

Id. at 1950 Therefore, “a court considering a motion to dismiss can choose to begin by
identifying pleadings that, because they are no more than conclusions, are not entied to t
assumption of truth.ld. Ultimately, “a complaint must do more than allege the plaintiff's
entitlement to relief.A complaint has to ‘show’ such an entitlementhwis facts.” Fowler, 578

F.3d at 211.

C. Merits

Respondents seeksthissal or summarpdgment on the basis that Petitioneas never
lawfully admitted to the United States becausalb@ndoned hi&485 Applicationwhen he left

the country without receiving advance paroldResp’'t’'s Br. at 8. Petitionerdisagrees with



Respondents’ assertions. Petitioner contends thatdmplaint states a claim upon which it is
sufficiently plausiblethat relief will be granted, anthat genuine issues of material fact exist as
to whether or not his LPR status, which cannot be rescinded, makes Igiieefor
naturalization SeePet’r's Resp. Brat6-7. In this regard, Petitionalaims thathe was lawfully
admitted as & PR to the United Statewhen he leftfor Costa Rica, that he did not intend to
abandon his residence in the United States or#85IApplicationby leaving theUnited States
and that Respondents were required to bring an action seeking to rescind hetattRBRvithin
five years Id. at 710. Petitioner alse@ontends that “[e]quity dictates that Mr. Monsfeould
not be prejudiced by the actions of the Service in the processing of his applichéoaiise
“[w]ere it not for careless errors of the Service,” Mr. Monge wouldehaither had his-485
Application approved or would have had the opportunitsetble his 1-485 Application. Id. at
10. For the reasons stated within, Petitiondtisee arguments fail as a matter of a law and his
actionis therebydismissed.

The Supreme Court has held that, “[tlhere must be strict compliance with all
congressionally imposed prerequisites to the acquisition of citizenskigdorenko v. United
States 449 U.S. 490, 506 (1981). 8 U.S.C. § 1429 provides that “... no person shall be
naturalized unless he has been lawfully admitted to the United States for permanent rasidence i
accordance with all applicable provisions of this chapter.” The burden of proof iatqretBon
to show that he entered the United Stéeglly. 1d. Congress has defined ‘lawfully admitted
for permanent residence’ to mean, “the status of having been lawfully accordaivilege of
residing permanently in the United States as an immigrant in accordance with the immigration

laws,such status not having changedsee8 U.S.C. § 1101(a)(20) (emphasis added).



To be ‘lawfully admitted for permanent residencey iadividual’s admissionmust be
both procedurdy and substantivg proper SeeMoore v.ThompsonNo. 091747, 2010 WL
398633, *6(D.N.J. Jan. 27, 2010ki{ing Matter of Longstaff716 F.2d 1439, 1441 t?&ir.
1983), cert. denied 467 U.S. 1219 (198% see also United States v. Koyéd® F.3d 431 (3d.
Cir. 1995)(upholding denaturalizatiobecausendividual did not fall withn criteriarequired by
the statute his visa was issued pursuant to, and thus he was not eligible for tberishe
entered the U.$. In Moore a court in thidistrict held that, wherthe petitionerbecane aLPR
by virtue of supposedly being marriénl aU.S. citizen, thdact that the marriage wasctually
void due to bigamydictated thathe petitioner“did not obtainNLPR] status in[a] substantively
proper way and.. thus he had] not met the requirements for naturalizatiold. at *8. The
Moore court, in rejecting the petitioner’s requestthat the ourt find the voiéd marriage
sufficient, noted this Court does not have the authoribyapply equitable remedies here [and]
[c]itizenship can only be obtained through compliance with the immigrdaars, and
compliance must be stritt.d.

If an 1-485 Applicant seeking LPR statugshes to travel outside the United Statgs,
C.F.R.8 245.7a)(4)(ii) controls the steps that the applicanist take to presenlas application
The statute providein part:

. the departurgfrom the United Statespf an applicant who is not under
exclusion, deportation, or removal proceediagall be deemed an abandonment

of the application constituting grounds for termination of any pending application

for adjustment of status, unless the applicant was previously granted advance

parole by the Service for such absences
(emphasis added)SeeNiang v. Gonzales492 F.3d 505, 519 n. Ath Cir. 2007} Kwai Fun

Wong v. U.$.373 F.3d 952, 958 (9th Cir. 2004Previously,this regulation provided that an

unauthorizedleparture would not necessarily resulthatermination of an apjtation if it was



“determined by the officer having jurisdiction over [the applicant's] apmic#tiat his departure
was unintended and casual, that the absence was brief, and that he was inspected upon his
return” See Le v. Water863 F. Supp. 1104.107(N.D. Cal. 1994)citations omitted) This
language was eliminated in 1986d. According to the Federal Register, the purpose of the
change was to‘eliminate[] the language concerning unintended ionocent and casual
departure|, [and as a resuldtf the change[a]ny departure without prior permission (advance
parole) will terminate the adjustment ajgplion” Id. (citing 51 Fed. Reg. 7431 (Mar. 4, 1986)).

The Le court, faced with two petitioners who were found to have abandoned their
applicdions for LPR statusbecause they lethe Unitel Stateswithout being granted advance
parok, interpreteds 245.2a)(4)(ii) in light of itslegislative history and found that the regulation
“mandates that certain procedural requirements must beenehat applicants cannot leave the
country pending approval without advance authorizatidd. at 1105, 110D8. Thus,the ourt
agreed with the BIA’s finding that theexisted“no authority to support the argument that an
abandoned application can beugted” and denied petitioners’ writ.Id. at 1107 see alsdNong
v. Beebe2007 WL 1170621, *3 n.6 (D. Or. April 10, 2007) (when alien departed the United
States without advance parole while her adjustment of status application wasgpandi
“necesgtated the refilling of [the alien’s]-485 petition.), rev’d on other groundsNo. 07
35426, 2010 WL 2231985 ®Cir. 2010).

Here, Petitioner attempts ttispose of the significance ®lr. Monge’s impermissible
trip outside otthe United StateBy claimingthat the stamp placed upon his passptwn he left
the United States for Costa Rishowed that hi$ PR gatus had been approve®et'r's Resp.
Br. at 3. However, Petitioner's owbrief states thahe was admitted as a LRéh or about

February 5, 1997, which was after he had returned to the coulatryat 8. Additionaly, as



Respondents point odtthe fact tha{Mr. Monge] was placed into exclusion proceedings upon
his return to the United Statesegates [hisfaulty assertion that he was a [LPR] before he
departed the United States..Resp’t’'sReplyBr. at 3 n.4.Petitioner’s clainthat he was unable
to obtain advance parole due to the emergency nature of his departure is worthgathgyiut
the language of 8§ 24%a)(4)(ii) makes it clear thainy departure from the United States during
an application for r@adjustmentshall be seen as an abandonmehthe application, equitable
considerations notwithstanding.

Petitioner’s next contention, that he never intentdedbandon his-485 Application, is
similarly unavailing. The.e court specifically addressed the saargument, which the court
described as “halfiearted,” and disposed of it in a footnote by notingthe regulations
explicitly state thatan applicabn will be deemed ‘abandoned’ upon the applicant's
unauthorized departure from the couritrg63 F. Supp at 1107 n.Here, the same resudtibeit
harsh, follows.

Petitioner als@rroneoushargues that, en if he was not lawfully admitted as a LPRedu
to a mistake by th®HS, this does not constitute ineligibility to naturalizecausdkespondents
failed to rescind his LPR status within a five (5) year windowlerINA 8§ 246(a),8 U.S.C. §
1256(a) (1970)amended by U.S.C.8 1256(a) (Supp. 1996kee alsoGarcia v. AG of the
United States553 F.3d 724 (3d Cir. 2009) (holdinigat five year limitation periothars both
rescission and deportation acticarssing froman erroneous grant of stafusThe fatal flaw in
Petitioner’s argumentas pointed out by Respondents, is that “[Respondents] do not seek to
rescind [Petitiones LPR] status or mmove him from the United States[,]” aneven if
Petitioner's present complaint is dismissed, “[Petitioner] will continue to benefit from the

improper grant of is [LPR] status. Resp’'t’'s Reply Br. at 4.Because the government seeks



neither to rescind Petitioner’s LPR status nor remove him from the country, 8 §.5256(a)
does not applin this case

Petitioner last argues thge]quity dictates that MrMonge should not be prejudiced by
the actions of the Service in the processing of his applicatidhét'r's Resp. Br. at 10.
Petitioner points out that tHeHS was awardhat he’d left the United Stateshen he was in
Costa Rica, antie contensl that,but for the Service’s “careless errors,” he would have had the
opportunity to have his485 Application properly approved, whether in its origiieain or after
re-filing. Id. Mr. Monge urges this court to stop Respondents from “constructively [iagpk
his LPR status][.]"ld.

Like in Moore, in which a court in this districtefusedto find the petitioner’s voided
marriagesufficient for the purpose of her naturalization application, this Court mokheleo
apply the equitable remedy encouraged byitiBeéer. As the Moore court made clear,
“[c]itizenship can only be obtained through compliance with the immigration laws, and
compliance must be strict. Simply put, a reviewing court lacks discretion tadeoregjuity in
reviewing anapplication for natralization.” 2010 WL 398633t *8 (internal dations omitted).
More importantly, the Supreme Court f@licitly held that’courts lack equitable authority to
order the naturalization of persons who did not satisfy the statutory requireriognts

naturalizatior Tuan Anh Nguyen v. I.N.$533 U.S. 5395 (2001)(citing INS v. Pangilinan

486 U.S. 875833-35 (1988)).Here,Petitioner has failed to meet the statutory requirements for
naturalizationbecause of his impermissible trip outside the United States while-48% |
Application was still pending In light of the failure of his other arguments, this Court has no
option but tograntthe Respondents’ motion to dismiss.

1. CONCLUSION
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Based on the foregoing, Respondentstion to dismisdr. Monge’s Petitions granted

An order will be entered carstent with this Opinion.

/s / Freda L. Wolfson
FREDA L. WOLFSON, U.S.D.J

Dated: Septembeg8, 2010
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