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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JIMMY ROGERS PIERRE,
Civil Action No. 09-6345 (JAP)
Petitioner,
OPINION
V.

SCOTT WEBER, et al.,

Respondents. :

PISANQ, District Judge.

This matter comes before the Court raidimg reoccurringssuein Section 2241
litigation of challenges to pre-removal order detention. On December 8, 2009, Petitioner Jimmy
Rogers Pierre (“Pierre”) filed a petition seeking habeas relief for himseH atads of “similarly
situated.” _Se®ocket Entry No. 1, at 2. On January 11, 2010,@iled his amended petition
(“Petition”), superseding the original filing. This pleading was filed solely on é&$own
behalf and asserted jurisdiction under 28 U.S.C. § 2243, that is, the disposition Jeaute’s
reliance upon which suggests his intent to assert jurisdiction under the “hab#a$ Skction

2241. SeeMunaf v. Gerenl128 S. Ct. 2207, 2221 (2008 he habeas statute provides only that

a writ of habeas corpus 'may be granted,’ § 2241(a), and directs fedetatcalisposef
[habeas petitions] as law and justice require," § 2243.”) (emphases removieth citatted).
Being a preremovatorder detainee, Pierre challenges his current detention by the Department of

Homeland Security (“DHS".

! The Homeland Security Act of 2002, 6 U.S.C. §§-567, P.L. 107296, 116 Stat. 2135 (Nov. 25, 2002), created
the Bureau of Citizenship and Immigration Services (“BCIS”) withinReeartment of Homeland Securit@ee6
U.S.C. § 271(a). The Act transferred the functions of the Commessad the Immigration and Naturalization
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BACKGROUND

While “[h]abeas corpus petitions must meet heightened pleading requiréments

McFarland v. Scoft512 U.S. 849, 856 (1994), a measure of tolerance is given to lirgasgs.

SeeRoyce v. Hahn151 F.3d 116, 118 (3d Cir. 1998Ewis v. Att'y Gen, 878 F.2d 714, 721-

22 (3d Cir. 1989).Although Pierre's Petition is not of exemplary clarity, the statements made
therein, read jointly with the exhibits provided by him, allow the Court to piecéhergde facts
underlying Pierre's challengas well as th@ist of his legal claimsvithout requiringPierre to
re-amend his Petition.

The circumstances at hand do not appear complex. Being a Haiti native, Piegé enter
the United States in 1990, at the age of fiffeena permanent legal resident (“PLR”), ttadis
known in layperson termes a “green card holder.” _SBecket Entry No. 3, at 5. Four years
later in 1994, Pierre pled dty to his first penal offensenenacing in the third degree. Sdeat
6; Docket Entry No. 3-2, at 4. Four years passed by and in 1998, Pierre was convicted of his
second penal offense, petit larceny. Beeket Entry No. 3-2, at 4, 12. Another five years
passed andh 2003, Pierre pled guilty to his third penal offense, menacing in the second degree.
SeeDocket Entry No. 3, at 6; Docket Entry No. 3-2, at 4. Four years later in early 2007, Pierre
was convicted of his first felony that resulted in a prison term of two to sis.yBaeDocket
Entry No. 3, at 5; Docket Entry No. 3-2, at 8. On October 26, 2007, Piagrealeased on
parole supervisiorgeeDocket Entry No. 3-2, at 19, but two months later on December 24, 2007,
was arested and kept in custody oharges of sexual assault. $»@cket Entry No. 3, at 6. On
November 10, 2008, the sexual assault charges were dismisserrtriivas not released.

SeeDocket Entry No. 6, at 2Pierre remained in custody becatisee months prior to

Service (“INS”) to the Director of BCI$ee6 U.S.C. § 271(b), and abolishde INS. See6 U.S.C. § 291.
Accordingly, DHS replaced INS on Mzh 1, 2003.



dismissal of the sexual assault charge®august 14, 2008he DHS served Pierre with notice
informing him that removal proceedings were instituted against him on the grounBgethat
after entering the United States, was convicted of at least two crimes dtunprtade that did
not arise oubf a single scheme of criminal miscondug,, on the basis supplied by 8 U.S.C. §
1226(c). SeeDocket Entry No. 3-2, at 2.

During his proceedings before the immigration judge (“13”), Pierreroigsly opposed
his removal by making numerous applicago Specifically, he “applied for [c]ancellation of
removal . . . [and for a]sylum, [and also for deferral and w]ithholding of removal, [plus he sought
aremedy] under [A]rticle 3 of [the] Convention against tortureSee Docket Entry No. 3, at 6.
However, on October 5, 2009, the 1J entered an order denying Pierre asylum, withholding of
removal, cancellation of removal, deferral of removal, CAT remedy, etc., datedrPierre
removed back to HaitiSeeDocket Entry No. 3, at 6; Docket Entry No. 3-2, at 2. Seven days

later,on October 14, 2009, Pierre filed his appeal to the Board of Immigration Appeals)‘BIA

2 An alien fearing persecution, harm or torture in his native country can sgekawithholding of removal, and
relief under the Convention Against Torture (“CAT”). Asylum is grarit¢ke alien proves that he has a “well
founded” fear oharm if he is returned to the native country. Such proof is typicallplestad by showing either
past harm or fear of future harm, plus evidence as to the motivatioa péthecutor. Moreover, in order to grant or
deny asylum, the IJ must examine the alien's evidence allegedly vethginipe alien's fear of harm is based on
one of five statutory grounds (which are race, religion, nationalifitiqal opinion, or membership in a particular
social group)SeelNS v. Cardozéronseca480 U.S. 421, 440 (1987). In order to obtain the remedy known as
“withholding of removal,” an alien must prove that there is a threat tof@isrifreedom if he is returned to the
native country and, in addition, must show that this threat is conneotee wf tle five abovdisted statutory
grounds. The judicial review associated with withholding of removabise complex, since this remedy imposes a
higher burden of proof than asylum in the sense that the alien must showstHatdte likely than not” thatis life

or freedom would be threatened if he is returned to the native co88g}NS. v. Stevi¢c 467 U.S. 407 (1984).
Finally, “[a]n alien seeking CAT relief must demonstrate 'that it isentiely than not that he or she will be
tortured [if he iseturned to the native country]Pierre v. Att'y Gen.528 F.3d 180, 186 (3d Cir. 200&n(banc).

For an act to constitute torture, it must be specifically intended to inflictesptgsical or mental pain or suffering.
Id. The act must also be “inflicted by or at the instigation of or with the coonsetquiescence of a public official
or other person acting in an official capacityd. at 189 (quoting 8 C.F.R. § 208.18(a)(1)). “It is not enough for
public officials to be ‘willfully blind' to torturous acts; the officials mimve the goal or purpose of inflicting
severe pain or suffering.’/Amirov v. AG, No. 093928, 2009 U.S. App. LEXIS 26886, at *4 (3d Cir. Dec. 10,
2009) (citingPierre 528 F.3d at 190 As the aforesaid demonstrates, a determination as to the grant of asylum, or
as to withholding of removal, or as to the CAT remedy is a complex legzd$s that requires a substantial time
investment by the presiding IJ. The same applies to the cancellationafaleproceedingsSeeBernabe Reyes

V. AG, No. 091117,2010 U.S. App. LEXIS 1128, at *#2 (3d Cir. Jan. 19, 201@&xplaining the intricacies of the
applicable test).




which preventedhe I1J's order from becoming final withe simple passage of time. On
December 8, 2009, less than two months after filisgBhA appeal, Pierre filed with thiSourt
his original petition, which was supersedsdthe instant Petition one month later. In his instant
Petition,Pierre asserts that he “faces an indeterminate period of future detention,’ed¢idaus
would take months if not years to wait for a decision from the’ BiAd, seeking to avoid such
“indefinite detention,’Pierre requests “immediate release . . . or, in the alternative, a hearing . . .
at which [the DHS would] bear[] the burden of establishing that [Pierre's] contintesdide is
justified.” Docket Entry No. 3at 2 5 & 6.

Although Pierre's legal claims consume eleven of the eighteen page$efities, these
contentions could bsummarized in just a few points. FilBierre contends thatetolding of

Demore v. Kim 538 U.S. 510 (2003), must be read exiaa-owly as limited to the facts &im.

This meanghe holding would apply only if (i) the detention of the alien corresponds, in time-
frame, to the average period of detention represkny theKim respondents in 200and (ii)

the alien, same as tlk@m petitioner, does not challenge his/her removability. Since Pierre
believes that he has been detained “too long” and, in addition, because he is clgghengi
removability, he claimghat the holding oKim is inappli@able to him. Second,

since Pierre believes that the-ssadDemore v. Kimis inapplicable to his circumstanc&serre

argues that the Court mustport the presumptively reasonable period announced in Zadvydas v.
Davis 533 U.S. 678 (2001), into Pierre's circumstances and oelee’B releasand/orre-
characterize Pierre @ alien held under § 1226(a) (rather than under § 1226 (c)) and, upon such
re-characterization, require the DHS to provide Pierre with bondrigsathat are built into the

scheme of § 1226(a5eegenerallyid. at 7-17.



Asking this Court not to find § 1226(c) facialipconstitutional, Pierre invitdee Court
to employ the canon of constitutional avoidance by merely finding the DHS's applichg
1226(c) as t®ierre uncortgutional in light of the facthat Pierre has not been released and has
not received a bond hearing while awaiting the outcome of his deportation Saitiel. at 2,

11-12. In support of his position, Pierre offers his readirigeshoreandZadvydasand relies

uponCasasCastrillon v. Dep't of Homeland Securi®§35 F.3d 942 (9th Cir. 2008), Tijani v.

Willis, 430 F.3d 1241 (9th Cir. 2005), Gonzales v. O'Conf3éhb F.3d 1010 (7th Cir. 2004)y

v. Hansen351 F.3d 263 (6th Cir. 2003Alli v. Decker, 644 F. Supp. 2d 535 (M.D. Pa. 2009),

D'Alessandro v. Mukase?28 F. Supp. 2d 368 (W.D.N.Y. 2009), Bourguignon v. Macdonald

No. 08-30068, 2009 U.S. Dist. LEXIS 102298 (D. Mass. Oct. 30, 2@@@gelin v. ICE No. 09-

164, 2009 U.S. Dist. LEXIS 51444 (M.D. Pa. June 17, 2009), Victor v. Mukbsey8-1914,

2008 U.S. Dist. LEXIS 96187 (M.D. Pa. Nov. 25, 2008), Wilks v. DN&. 07-2171, 2008 U.S.

Dist. LEXIS 88587 (M.D. Pa. Nov. 3, 2008), Nunementel v. DHSNo. 07-1915, 2008 U.S.

Dist. LEXIS 49926 (M.D. Pa. June 27, 2008), Madrane v. H0§2@ F. Supp. 2d 654 (M.D. Pa.

2007),_Fuller v. Gonzale®o. 04-2039, 2005 U.S. Dist. LEXIS 5828 (D. Conn. Apr. 8, 2005),

Parlak v. Baker374 F. Supp. 2d 551 (E.D. Mich. 2005), and Uritsky v. Ri@§é F. Supp. 2d

842 (E.D. Mich. 2003).

Il. DISCUSSION

A. Relevant Provisions and the Rationale afadvydas

The relevant provisions of Title VIII state:
8§ 1226. Apprehension and detention of aliens

(&)  Arrest, detention, and release. On a warrant issued by the Attorney
General, an aliemay be . . . detained pending a decision on whether the
alien is to be removed from the United States. Except as provided in
subsection (c) and pending such decisioa Atiorney General



(2) may continue to detain the arrested alien; [or]

(2) may release the alien en

(A)  bond of at least $1,500 with security approved by, and containing
conditions prescribed by, the Attorney General; or

(B)  conditional parole.. . ..

(c) Detention of criminal aliens.
(1) Custody. The Attorney Generstdall take into custody any alien
who . ..
(B) is deportable by reason of having committed any offense covered
in...8U.S.C. 8227(a)(2)(A)(ii), (A)(iii), (B), (C), or
(D),

(C) is deportable under ... 8 U.S.C. § 1227(a)(2)(A)(i) on the basis of
an offense for which the alien has been . . . sentenced to a
term of imprisonment of at least 1 year . . .
(2) Release. The Attorney General may release an alien described in
paragraph (1) only if the Attorney General decides . . . that release
of the alien from custody is necessary to provide protection to a
witness [or akin,] and the alien satisfies the Attorney Getleaal
the alien will not pose a danger to the safety of other persons or of
property and is likely to appear for any scheduled proceeding. . . .
8 U.S.C. § 1226 (emphasis supplied).

In other words, detention under 8§ 1226(a) is discretionary and requires individualized
bond hearings, while detention under 8§ 1226(c) is mandatory and does not provide for any bond
hearing. Both provisions apply to “premovatorder detainees,” that iy those aliens who are
in the midst of their removagroceedinggendthus whose removal orders have not become
“final.”

Once the removal order becomes “final,” the alien’s “removal period” bégins.
Specifically, the “removal period” starts on the latest of the following:h@ date when the
order of removal issued by an 1J becomes administratively final §happeal to BIA was either
taken and ruled upon in the sense that the appeal was denied, or the time to file such appeal

simply expired)pr (2) if the removal ordes judicially reviewed and if a court orders a stay of

the removal, the date of the court's final order, or (3) if the alien is detained imecofefixcept



under an immigration process), the date when the alien is released from confinBaeéht.
U.S.C. § 1231(a)(1)(B).

Under Section 1231(a)(1)(A), the government has a 90-day “removal period” to remove
an alien. Detention during this 90-day removal period is mandatory. Section 1231(a)(1)(c)
however, provides that this 90-day removal period may be extended, and the aliemaayne
detention during such extended period, if the alien “acts to prevent the alieonaresnbject to
an order of removal.” 8 U.S.C. § 1231(a)(1)(c).

Moreover, even after the 90-day “removal period,” the government may furtaer thee
alien under 8 U.S.C. § 1231(a)(6). However, the Supreme Court held that aliens may be
detained under 8§ 1231(a)(6) only for “a period reasonably necessary to bring abalignheat
removal from the United Sted.” Zadvydasb33 U.S. at 689. Recognizing that its holding
would lead to difficult judgment calls ithe courts, the Supreme Cotifdr the sake of uniform
administration in the federal courts” recognized amsonth “presumptively reasonable period of
detention.” Id. at 700-01. Howevesfter establishig this “presumptively reasonable period of
detention,” the Supreme Court stressed that

[a]fter this émonth period, o[nly if] the alien provides good reason to believe that

there is no significant l&dihood of removal in the reasonably foreseeable future,

the Government must respond with evidence sufficient to rebut that showing.

And for detention to remain reasonable, as the period of prior@ostval

confinement grows, what counts as the "reallynfareseeable future” conversely

would have to shrinkThis 6-month presumption, of course, does not mean that

every alien not removed must be released after six months. To the contrary, an

alien may be held in confinement until it has been determined that thereis no

significant likelihood of removal in the reasonably foreseeable future.

Id. at 701 (emphasis supplied).

Moreover, ndanguage irZadvydasexcluded or limited the operation of the tollilke

function enunciated in 8 U.S.C. § 1231(a)(1)(c). Consequently, an alien who, during his



presumptive six-montdadvydasbased period, takes actions delaying his removal, cannot

demand his release upon expiration of these six mo&hse.g, Wang v. CarboneNo. 05-

2386, 2005 U.S. Dist. LEXIS 24499 (D.N.J. Oct. 17, 2005) (calcul@timgresumptive period

excluding the period of non-cooperation and relying on Riley v. Grder®F. Supp. 2d 1256,

1262 (D. Colo. 2001andSangeDema v. District Directqrl22 F. Supp. 2d 213, 221 (D. Mass.

2000)). Rather, the period affected by the alien's actions is excluded fromtnensh
presumptive period articulated Z/advydas causing a quaselling.

The rationale of such quasiHing is thatit would be anomalous to suggest thatalien's
frustration ofthegovernment's efforts to remove him would reward the alien with release from
custody if the alien is persistent enough to keep his thwartingtestifor a period exceeding
Zadvydassix months. Zadvydasdoes not save an alien who fails to provide requested
documentation to effectuate his removal. The reason is self-evident: the elenet
convincingly argue that there is no significant likelihood of removal in the reagonabl
foreseeable future if the detainee controls the cloélelich v. INS 329 F.3d 1057, 1060 (9th
Cir. 2003).

B. Third Circuit's Interpretation of Demore v. Kim

The legal points discussed in the prior section reftextegislative and judiciarydbance
of two considerations: jthe right of the government to detain the alien awaitirgpaonably
foreseeable removand (3 the right of the alien not to be placed in detention that might
translate into ae factolife sentence (where an alien is imprisoned for the rdsisdife
awaiting, in vain, what is a realistically unattainable removal, e.g., a remabva tountry that
has refused to accept its citizens in the past, is refusing to do it now and indgcatsht to

continue such refusal in the future).



These considerations, by definition, are present only with regard to an aliea wider
a final order of removal. In contrast, an alien who is amgithe finalization of higrder of
removal cannot, by definition, be in danger afeefactdife sentence—so long as the United
States judiciary remains operable, any order of removal would netgbsaome final at a
certain foreseeable point in time.

Addressing this very point, the Court of Appeals for the Third Ciregtbgnizedn

Contant v. HoldethatZadvydasspecificallyonly “concerned the prolonged detention of aliens

subject to a final order of removal. . . .[and that] the Supreme Court held that [tmerposat
order] statute, when ‘read in light of the Constitution's demands, limits an alietrepoval
period detention to a period reasonably necessary to bring about that alien's fesnotad

United States,” and thus does petmitindefinite detention.”_Contant v. Holdé¥o. 09-1659,

2009 U.S. App. LEXIS 25506, at *4. Howevenlike the petitioners iZadvydaswhere gore-
removalorder petitioner is being detained pending a decision on whether he is to be removed
from the Unied Statesthere is no indication thé#his petitioner cannot be deported to his
countryof origin following an unfavorable removability decisiold. at *5. The Third Circuit
recognizedhat sich preremovatorder petitioner's removal proceedings were continuétkeat
prisoner’'s owrrequestand while exact dasecannot be determined when the proceedings will be
complete, the prisoner does not find himself in a “removablatbrgmovable limbo” similar to

the petitioners iZadwdas. 1d. (citing Jama v. Immigration and Customs EnforcemB48 U.S.

335, 347 (2005)).
In evaluating pre-removal-order petitioner’s detention, the Third Circendd the

situation to that faced by the petitioner in PriRtomero v. Clark534 F.3d 1053 (9th Cir. 2008),

who was detained for over three years while seeking administrative andljueNeew of his



removal order.ld. In PrietcRomerg the Ninth Circuit determined that the detention was
authorized by 8§ 1226(a), whietasconsistent wittZzadvydasas limiting the Attorney General's
detention authority to the period “reasonably necessary” to effectuate this edimoval.Prieto
Romerg 534 F.3d at 1063. Although the court acknowledged thersevas dgree of
uncertainty as to whethe detention would conclude due to petitioner’s pursuit of judicial
review, the Ninth Circuit held that the detention was not indefinite because thenpetit
“remain[ed]capable of being removed- even if it ha[d] not yet finally been determined that he
should be removed.1d. at 1065 (emphasis in original).

Additionally, in analyzing pre-removal order petitioners in Contdna Third Circuit

evaluated the implications &femorev. Kim which involved an alien detained during the

pendencyf removal proceedingsursuant to 8 U.S.C. § 1226(c). 528 U.S. 510 (2008

petitioner inKim argued that 8 1226(c) violated his due process rights because it did not require
the [DHS] to determine that he posed either a danger to society or a flightrigk 514. The
Supreme Court held that mandatory detention without an individualized determination was
constitutionally permissibleld. at 531. The Third Circuit noted that the Supreme Court in
reaching that conclusicemphasizedthe short griod of time that most aliens are detained
pursuant to 8 1226(c), noting that in 85% of cases the alien's removal proceedings were
completed in an average time of 47 daygontant 2009 U.S. App. LEXIS 25506, at {€iting

Kim, 538 U.S. at 529). The Court in Contémind thatike the petitioner irKim a preremovat

order petitioner's unusually lengthy period of detention pending a decision on his béityova

was attributable to his own request for a continuande.seeKim, 538 U.S. at 530 (noting that

petitioner's detention period of 6 months, which was longer than the average period of 47 days,

was due to his own request for a continuance of his removal heafing)efore the Third
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Circuit held thatapreremoval-order petitionertdeterion is“not ‘indefinite,” as there is no
indication that he could not be removed to [his country of origin] if he is ordered removed, and
the end of his detention is reasonably foreseeable; i.e., at the conclusion of his removal

proceedings.”ld. at *8.

C. Pierre's Position Is Without Merit

Here, Pierre invites this Court to convert Pierre's assertion that hidioeteas “too
long” into a basis for his release or, at the very least, for importation of bondgse@unit into
the scheme of § 1226(a) and inapplicable to Pierre on the grounds of his detention under §
1226(c)). However, a the Court of Appeals explained_ in Const&hérre's position that he
“faces an indeterminate period of future detention,” Docket Entry Nai.53,is faciallywithout
merit sincea preremoval-order petitioner's “detention is not 'indefinite," as there is ncaitnai
that he could not be removed to [his country of origin] if he is ordered removed, and the end of
his detention is reasonably foreseeabée; at the conclusion of his removal proceedings.”
Contanf 2009 U.S. App. LEXIS 25506, at *8. TherefomeZadvydadike release from
confinement is inapplicable to Pierre's circumstances.

That leaves only the issue of bond hearings, which are inapplicadliens like Pierre,

detained under Section 1226(c) governed by Demore v. Rigrre seeks tdistinguishKim on

the grounds thgk) inKim, the government represented that average removal proceedings before
an |J lasted 47 days and proceedings that involved an appeal to the BIA consumed almut five t
six months; and (b) the petitionerkiim did not seek to avoid his removal by claiming non-

removability.
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Pierre's position is without merit. At no point did the Supreme Coltinincondition its
holding on the longevity of the average statistics existing in 2003. Indeed, had tem&upr
Court intended to note thiim would remain good law # and only if-- such statistics persist
or improve, it could have easily done so, but the langualg@fs silent to that effectSee

Demore v. Kim 538 U.S. at 5231 (discussing the statistical aspects). Moreover, Pierre's

discussion of average statistics ignores the fact that Pierre's remoedqitgs were not all

that “average.” To the contrastich proceedingsere laced with a panoply of challenges, each

of which Pierre's IJ had to address by examining the evidence offered byaP@enducting

distinct legal analyses. Thus, any discussion of the average statistdsnioin would place

the Court on the slippery slope of guessing whether or not Pierre's removatprgse®uld

have taken about a month and a half before the 1J and about five to six months with an appeal to
the BIA included. Without such foresight, this Court cannotligantly find that the time frame
would have been such. However, it is reasonable to presume that Pierre's 1J woulsuiealve is

the removal order sooner had the IJ not been required to address the multitude sf Pierre’
challenges.

Which, in turn, brings in Pierre's next point, i.e., that he must be rewarded by a bond
hearing for contesting his removability. An adoption of Pierre's position woudd wlgh the
Supreme Cout observation irKim that the fact of the prolonged detention does not entitle an
alien to individualized bond hearings if the alien “himself had requested a contiraidmse
removal hearing.”ld. at 530. Moreover, Pierre's “rewalal-challengingremovability” position
would fly in the face of the rationale Kim clarified by tre Supreme Court:

Prior to the enactment of § 1226(c), when the vast majority of deportable criminal

aliens were not detained during their deportation proceedings, many filed

frivolous appeals in order to delay their deportati8eeS. Rep. 104-48, at 2
(“Delays can earn criminal aliens more than work permits and wagebey

12



delay long enough they may even obtain U. S. citizensh{pf)Zadvydas 533
U.S. at 713 (Kennedy, J., dissenting) (“Court ordered release cannot help but
encourage dilatory amabstructive tactics by alierfs. [The preremovalorder

alien here] contends that the length of detention required to appeal may deter
aliens from exercising their right to do so. . . . As we have explained before,
however, “the legal system . . . is lefe with situations requiring the making of
difficult judgments as to which course to follow,” and, even in the criminal
context, there is no constitutional prohibition against requiring parties to make
such choices. McGautha v. Californ#2 U.S. 183, 213 (1971) (internal
guotation marks omittedgccord Chaffin v. Stynchcomhet12 U.S. 17, 30-31
(2973).

Kim, 538 U.S. at 531, n.14. Consequently, Pierre's position as to the importation of 81226(a)
bond hearings into his scenario is without merit and, same as his request for iorpoftat
Zadvydaspresumptive periothto his circumstances, denied.

D. CaselL aw Relied Upon by Pierre

The Court's discussion would be incomplete if the Court were not to mention the

immigration cases invoked by Pierre. CasasCastrillon 535 F.3d 942Tijani, 430 F.3d 1241,

Ly, 351 F.3d 263; Gonzale355 F.3d 1010Alli, 644 F. Supp. 2d 53R)'Alessaniro, 628 F.

Supp. 2d 368; BourguignpB009 U.S. Dist. LEXIS 10229&ccelin 2009 U.S. Dist. LEXIS

51444;Victor, 2008 U.S. Dist. LEXIS 9618TVilks, 2008 U.S. Dist. LEXIS 88587; Nunez-

Pimente] 2008 U.S. Dist. LEXIS 4992@&1adrane 520 F. Supp. 2d 65&uller, 2005 U.S. Dist.
LEXIS 5828;Parlak 374 F. Supp. 2d 551; ahtitsky, 286 F. Supp. 2d 842.

Among these casgthose which outcomes were favorable to petitichesld be
roughly subdivided into three categories: (a) matters where @dizmneesaised various legal
challenges and/or resorted to appeal(s) seeking to avoid removal, but theengitgranted

simply on the grounds that the detention prolonged by the alien's legal actictteanasg”

% Some cases relied upon by Pierre followed the actual holdiKimoéind reached the conclusion exactly opposite
to that advocated by Pierre. For instar@@enzales355 F.3d 1010, is one of such caseker€, the district court
found that § 1226(c)'s mandatory detention requirement was unconsttw®applied to thalien because the

alien raised substantive legal question regarding his removability, b8etrenth Circuit reversed the district court's
decision and withdrew the writ.
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(“No-Unduebelay Cases”); (b) matters where thagthy detention was a result not only of the
alien's various legal challenges and/or appeals but also ensued fromaneffamdling of the
alien's applications by the judiciary (“Judielaklay Cases”); and (c) matters where the removal
proceedings were prolonged as a result of undue dilatory tactics emplpilesl executive
branch officials, i.e., the entities statutorily permitted to detain § 122@&écsakithout bond
hearings (“Executiv®elay Cases”).

The holdings of the No-Undueelay Casesppear in direct conflict with the rationale of
Kim, where the Supreme Court stressed that the alien's decision to selectelleatomight
yield an eventual legal victory but, meanwhile, results in a prolonged detention, caneatssa
basis for obtaining bond hearingSeeKim, 538 U.S. at 531, n.14. Consequently, this category
of cases, while emotionally moving, appears legally unjustifiable cedlyen light of all the
tolling and quastelling provisions of the immigration law that preventadien from
convincingly arguing that the removal proceedings take “too long” while the alfeseseingly
“controls the clock.” Pelich329 F.3d at 1060.

As it was noted by the Supreme Court, the practice of rewarding a prolijedatzinee
with bond hearings necessarily introduces the temptation to file meritlessatippbgseeKim,
538 U.S. at 531, n.14, which are destined to further clog the already heavily-docketed legal
system. Tus, this would increase the period needed for completian afferage removal
proceeding and further fuel the argument that, in spite of being omitted fronh#meof §
1226(c), bond hearings could be needed to alleviate the increasing length of an average

litigation.*

* Indeed, Section 1226(c), knowing no bond hearings, does not require the govdmdeaelop “more” reason (as
time goes bythan the government has day one. Yet, the position of the NindueDelay Cases (which,
invariably, failed to offer any specific time frame or any other byliglet test) seems to suggest exactly that,
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The rationale of the Judici@lelay Cass appears equally unconvincing. While, indeed,
one cannot help to feel for an alien whose case is caught in the thickets of buseandrang
judicial dockets, or whose legal papers are carelessly lost by the cowds|dtbe anomalous to
fault theexecutive branch for the shortcomings of the judiciary. Finding otherwise would be
equivalent to finding a parole commission in violatiorir@flaw on the grounds that the
commission is not conducting parole hearings of a criminal detainee who is depravedesfdy
trial. If a litigant is oftheopinion that his legal proceedings are unduly delayed, his remedy is a
writ of mandamus directing the lax judiciary to perform its proper duty, not a writbeiisa
directing the jailor to stop performing tkhety the jailor is properly performing under the statute.

That leaves the Executii@elay Cases, the cases where the DHS officials engaged in

dilatory tactics that effectively doomed the alien to a procedural limbo, maldradiém

incapable of beingemoved._Compar€ontant 2009 U.S. App. LEXIS 25506. In such

situatiors, equitable considerations might warrant placing the burden of bond hearings on the
DHS? e.g., under the broad language of the All-Writs Act, 28 U.S.C. § 1651(a). However, the
Court need not reach this issualintasince Pierre's Petition does not make any allegations to
that effect. Consequently, the handful of cases that might be useful to Piertaeis outcome

are factually inapposite to the case at bar, while the rengagi@cisions relied upon by him are

neither binding nor convincing.

converently leaving the government to wonder how much “more” reasaasitdndevelop and at what rate in order
to keep detaining the alien.

® One such matter was recently addressed in this DisBmeAkinola v. Weber 2010 U.S. Dist. LEXIS 5780

(D.N.J. Jan26, 2010). IrAkinola, multiple postponements of the alien's removal proceeding (somejlaptio

three months) were consistently requested by the executive branch mnapthre the entry of the IJ order granting
the alien deferral of removal, the executive branch placed the alien in a prociechwaby appealing the 1J's
decision to the BIA and continuing its postponement practice while kgémralien in detention. In light of these
unique circumstances, the district court ordered a hearingdigtermine whether a bond hearing would be warranted.

15



In this District, the judges addressing the circumstances analogous toftRosee

followed the holding oKim. For instance, ideanMarie v. Bigott 2009 U.S. Dist. LEXIS

20280 (D.N.J. Mar. 13, 2009), the petitioresame as Pierre filed a habeas petition while
awaiting his BIA appeal, asserting that his removal proceedings weng tédo long” after he
raised asylum, withholding of removal, withholding of removal under the CAT, and arwéive
inadmissibility issues before his 1IJ. Same as Pierre, the petitiodeamMarie requested
individualized bond hearings and/or immediate release. However, relyiKgngrthe court in
JeanMarie denied the petitioner's applicatioBeeid. Finding the rationale QfeanMarie

sound, the Court here reaches the same conclusion.

II. CONCLUSION

For the foregoing reasons, Pierre's applicasatenied. His motion to appoint coungel
dismissedas moot.
An appropriate Order accompanies this Opinion.

/sl JOEL A. PISANO
United States District Judge

Date:March 31, 2010
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