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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Bruce CASSIDY Administrator of the Estate
of William B. ECKEL, deceased,

Plaintiff, Civ. No. 10-2028
V. OPINION
OHIO CAUSALTY GROUP a/k/a WEST
AMERICAN INSURANCE CQ, a/k/a
PEERLESS INSURANCE COQa/k/a
LIBERTY MUTUAL GROUP,

Defendant

THOMPSON, U.S.D.J.

l. INTRODUCTION

This matter has come before the Caypon the Motion for Summary Judgment [docket #
10] filed by Defendarst Chio CausaltyGroup, a/k/aWestAmericaninsuranceCo., a/k/aPeerless
InsuranceCo. a/k/a liberty Mutual Group (“Defendants”) and upon the Motion for Summary
Judgment [docket # 11] filed by Plaintiff Bruce Cassidy, Administrator oE8tate of William
B. Eckel, deceasg@Plaintiff”) . The Court has decided the motion on consideration of the
parties’ written submissions, without holding oral argument, pursuant to Fed. R. Civ. P. 78(b).

For the reasons stated beld»efendant’s Motion is granted, and Plaintiff's Motisndienied

[I. BACKGROUND

This casearises out of a claim for benefits under an automobile insurance policy.
Plaintiff is the administrator of the estate of William B. Eckel, who sufferetlifgtaies ina

car accident in December Z00Eckelwas the passger; the driver was an underinsured
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motorist named Dana Sanfilppéfter Eckels death, Plaintiff made a claim for benefits under a
policy issued by Defendants to Eckel's grandfather, Frank J. KoDkfiendants rejected
theclaim, and Plaintiff initia¢d this lawsuit claiming breach of contract and seeking a
declaratoryjudgment. The two primary issues are (1) whelukel qualifies as an “insured”
under the policy issued to Kohlend (2) ifsa whetherthe policy’s underinsured
motoristcoverage cosrs Eckel forthe accident in Sanfilppo’s car.

The automobile insurance policy in question (“the Policy”) was issued by Ceafenith
Kohler for a 1993 Ford F150 and a 2002 Ford F1(iefts.” Statement of Material Undisfed
Facts § 1) [168]. The Policy was originally issued in 2002 and was renewed annually, including
for the year beginning January 22, 200Rl.)(Under the Policy’s definitionsan “insured” is
defined as “you [Kohlerlor any covered ‘auto.” John T. Coyn&ertificationEx. C, at OC
0013) [10-2] And this definition was amended to includamily member”of the individual
named in the policy whis (1) related “by blood, adoption, marriage, or civil union recognized
under New Jersey lawo the named insured, and (2) a resident in the named insured’s
household. Ifl. atOC 0043, OC 0050.) It appears undisputed that Eckel was a blood relative of
Kohler's. It is less clear, however, that Eckel was a resident in Kohler’s houséhaldtiff
preserd as evidence a letténom the Irternal Revenue Service sent to Eckel at Kohler's address
a few months before Eckel died. (Pl.’s Mot. for Summ. J. EatB) [11-1]. Defendants point
out, though, that the police report from the accident lists a different addres&ébr Bee
CoyneCertfication Ex. B, at 1) [10-P

The Plicy provides an insured witlseveral types of coverage. These are listed in “ltem
Two” of the Policy and include coverage for liability, uninsured motorist (“UM”), undared
motorist(“UIM”), and physical damge. (Id. Ex. C, at OC 008.)'he Policy affords coverage

only to events involving “covered autos,” and Item Two provides a line wagrtype of
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insurance where a “Covered Auto Symbol” can be listétl) (The Covered Auto Symbols
provide a shorthanfibr definitions that are provided separateyymbol 7 is the most restrictive:
it defines “covered auto” to include only those vehiglescifically describeth the Rlicy (i.e.
the two Ford F150's).1d. at OC 0012).Symbol 1 is the least restrictive: it definteovered
auto” as “anyauto.” (ld.) For Kohler’'s Policy, liability insurance is limited to Symbols 7, 8,
and 9, and UM and Physical Damage coveragénarted to Symbol 7. However, the key to
this case is that there is @mvered Auto Sybol listedunder theJIM coveragdine. Plaintiff
argues thatabsent any symbdhe Policy must be interpreted to provide the least restrictive
coveragdor UIM—that is,Symbol 1 (“any auto”) coverage. If Symbol 1 applies, then Eckel
would be covered because “any auto” obviously includes Sanfilppo’s. Defendants counter that
interpreting the contra¢d meet the parties’ reasonable expectations would mean treating UIM
coverage like UM coveragethat i, restricted to Symbol 7 autos.

After Defendants fjected Plaintiff’'s claim for $500,000 in UIM coverage, Plaintiff
initiated this lawsuit. Plaintiff seeks a declaratory judgment that Eckel quabfes iasured
and that the accident in Sanfilppo’s car is covered under the Policy’'s UIM covdBatie

parties have now moved for summary judgment.

[ll. ANALYSIS
A. Legal Standard
Summary yidgment is proper when “the pleadings, the discovery and disclosure
materials, and any affidavits show that there is no genuine issue as totanglrfeect and that
the movants entitled to judgment as a mattedafv.” Fed. R. Civ. P. 56(c). The Court will
“view the inferences to be drawn from the underlying facts in the light mosafaleao the

party opposing the motion.Id.; Curley v. Klem298 F.3d 271, 276—77 (3d Cir. 2002).
3



resolving a motion for summary judgment, theu@@ must determine “whether the evidence
presents a sufficient disagreement to require submission to a jury or whetlser one-sided
that one party must prevail as a matter of laidersm v. Liberty Lobby477 U.S. 242, 251—
52 (1986). More specifically, he Court must grant summary judgment against any party “who
fails to make a showing sufficient to establish the existence of an elemanttad$edhat party’s
case, and on which that party will bear the burden of proof at t@dlbtex Corp. v. Catrett
477 U.S. 317, 322 (1986). If the movant’'s motion is supported by facts, the party opposing
summary judgment “may not rely merely on allegations or denials in its own piesaliner, its
response must . . . set out specific facts showing a genuine issue for teidl.R.FCiv. P.
56(e)(2). More than a mer&scintilla of evidence” supporting the non-moving pagyequired
Anderson477 U.S. at 252. Properly applied, Rule 56 ‘wsolate and dispose of factually
unsupportedlaims or defenses” before those issues come to Celbtex 477 U.S. at 323-24.
B. Application

The two keyissuesefore us are (MyhetherEckel qualifies as an “insured” under the
policy issued to Kohleand (2) ifso, whetherthe policy’sUIM coverage ap@sto theinjuries
Eckel suffered while he was Sanfilppo’s car.As to the first issueve note that the evidence of
Eckel's residence is disputed, which creatgem@uine issue concernimghetherhe qualifies as
an‘“insured” under the contract by virtue of his relation to Kohler and his residenahiarts
household. Nevertheless, we will assume without deciding that Eckel qualifiesresired
because, as discussed below, we findttiaihsuredcould not haveeasonably expectdtat the
UIM coverage would apply to the car accident in Sanfilppo’s Bacause there 10 genuine
issue concerning the reasonable expectations of the insueedill grant summary judgment to

the Defendants.



The interpretation of a contract is ordinarilgetermination of lavguitable for summary
judgment. Shah v. Geico Ins. CdNo. L-50-08, 2011 WL 3444268} *3 (N.J. Super. Ct. App.
Div. Aug. 9, 201] (citations omitted)Celanese Ltd. v. Essex Cnityprovementuth, 962
A.2d 591, 600 (N.J. Super. Ct. App. Div. 2009) (citations omitted). In interpreting the contract, a
court“must try to ascertain the intention bfe parties as revealed by the language used, the
situation of the parties, the attendamtumstancesand the objects the parties were striving to
attain.” 1d. (citing Onderdonk v. Presbyterian Homes of N425 A.2d 1057, 1063 (1981)For
insurance contrast the “fundamental rule of interpretation” is the “doctrine of reasonable
expetations” Zacarias v. Allstate Ins. Cor75 A.2d 1262, 1265 (N.J. 2001f the terms of
the contract are clear, thegré to be givetheir plain, ordinary meaning.ld. But if the terms
create ambiguity‘'we construe them against the insurer and in favor of the mhsorgive effect
to the insured reasonable expectationd?assaic Valley Sewerage Conns v. St. Paul Fire &
Marine Ins. Co.21 A.3d 1151, 1158 (N.J. 201(Ljting Flomerfelt v. Cardiellp997 A.2d 991,
996 (2010). Underthis apprach,“courts seek to interpret the ambiguous language of the
insurance contract objectively and from the perspective of the average pa@ylas far as the
language of the insurance contract will permiorrison v.Am.Int’'l Ins. Co. ofAm, 887 A.2d
166, 170 (N.J. Super. Ct. AppivD 2005). In resolving theambiguity, ‘a court may look to
extrinsic evidence as an aid to interpretatio@liubb Custom Ins. Co. v. Prudential Ins. Co. of
Am, 948 A.2d 1285, 1289 (N.J. 2008) (citation omittedastly, we note that thaghtsof an
additional insured, such as Eckale no greatehan therights of the named insured, Kohler.
Allgor v. Travelers Ins. Cp654 A.2d 1375, 1379 (N.J. Super. Ct. App. Div. 1995).

Plaintiff argues that the absence of aerage symbol creates ambiguity and that the only
way to resolve that ambiguity, consistent with the reasonabbc&atpns oEckel or Kohler or

both is to apply the least restrictive optietsymbol 1, which covers “any auto.” To the
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contrary, we find that, although the absenca obverage symbol for UIM could create
ambiguity, the insured could not reasonably exgeadtthe UIM coverage applig¢d “any autd.
We base oudecision on two main reasons. First, in applying for the Policy, Kohler sjadigif
elected Symbol 7 UIM coverage; Symbol 1 was not even an option. Second, in NewlUgrsey,
and UIM coverage are often bundled, and the most reasonable reading of the Poltdhés tha
UM coveragesymbol applied to UIMas well
I. Kohler’'s Application Election
Kohler originally applied for an insurance policy with Defendants in 2002. (Coyne
Cerification Ex. D, at 9 [10-2]. On that application, he was given a choice of which coverage
symbol he wanted to apply feach type of coverage. Hooth UIM and UM coverage, Kohler
checked the box to sele8ymbol 7, which covers only the two Ford F150’s listed in the Policy.
(Id.) Notably, for UM and UIM coverage, Symbol 1—which Plaintiff now argues was the
reasonable expectation of the insuradlas not evemn option on the application formld)
AlthoughKohler's UIM election was not clearly transferredib@ UIM line of the
Policy’s declaration page, the Court may consider the extrinsic evidenceagiieation in
determining the parties’ intent @mhe insured’s reasonable expectatioBeeChubb Custom
Ins. Co, 948 A.2dat 1289. InFreund v. Universal Underwriters Group InsuranCempany a
New Jersey appellate cowrged an insured’s elections in an application as evidence of the
insured’s resonable expectationsgarding the amount of UM/UIM coverage, concluding:
[W]here, as here, the policyholder elected specific coverage in a clear andgurarnspi
signed and dated writing made close in time to the date of the declaration pages, the
written election will prevail over any ambiguity in the declaration pages, because, in

these circumstances, the reasonable expectation of the policyholder ig t@mtehage is
limited by the election.



Freund No. L-08982-08 2010 WL 4028586, at *3 (N.J. Super. Ct. App. Div. Aug. 17, 2010);
see alsdrarasoff v. New Jersey Mfrs. Ins. O§o. L-3317-09, 2011 WL 650534t *2 (N.J.
Super. Ct. App. Div. Feb. 24, 201(tpnsidering evidence of plaintiff's application election in
determining limits of insurance poii's UIM and UMcoverage) We agree with the reasoning
in Freundand we find that Kohler’s choice of Symbol 7 and the unavailability of Symbol 1
coverage strongly demonstrate that the parties intended only the limitedgsoaachnot the
expansive coverade@aintiff now seeks.

Plaintiff argues thafreundis inapposite because Kohler’s application is not signed and
dated and was natade “close in time” to the date of the Policy; instead, it was submitted six
years before the current Polic{Pl.’s Oppn Br. 15.) Although it is true that the application is
not signed and dated by Kohler, it appears to have been filled out by an insuran@magent
Kohler’s behalf. SeeCountryside Oil Co., Inc. v. Travelers Ins. Ca28 F. Supp. 474, 483
(D.N.J.1995)(“[W] hen a broker/agent evaluates the needs of a prospective insured, makes
recommendations, and attempts to obtain coverage, he acts as the agent of thd icstingd.
Mazur v. Selected Risks Ins. Cab8 A.2d 508, 511 (N.J. Super. Ct. Appv. 1989). Plaintiff
has put forward no evidence that would suggest that the elections made in the applaxaion w
not Kohler’strue,intended choicesAs for timing, the 2002 application was indeed submitted
six years before the effective date of the rele2@@3 Policy. Howevekohler’s initial policy
with Defendants was issued in 2002 and renewed every year up to and including 2008. There is
no evidence that would suggest that Kohler's 2002 electiomade close in time to the original
policy—arenolonge relevant tchis expectations for the 2008 renew8ke Tarasoff2011 WL
650534 at *2 (considering application elections made prior to original insurance paheyn

interpreting later renewal).



il. Bundling of UM and UIM Coverage

The second reason why it would be unreasonable to expect Symbol 1 to apply to UIM
coverage is becausdM and UM coverage are typically bundled, and here, the UM coverage is
limited to Symbol 7.

UM and UIM provide very similar coveraggM protects against the risk of injury by a
driver in an uninsured vehicle, abdM protectsagainst the risk of injurgy a driverwhose
liability insurance is inadequate cover the full extent of the insured’s injurisseFrench v.
N.J. Sch. Bd. Ass’'n Ins. Grs94 A.2d 1008, 1009 (1997).effecting the similarities hie law
governing UIM coverage is found in the same statutory setttagirgoverns UM coverage&ee
N.J.S.A. 17:28-1.1Further,“[t]he standard treatise on New Jersey auto insurance notes that
‘the usual practice in Nedersey is to bundle UIM coverage with UM coverage and charge a
single premium . . .”” New Jersey Ms. Ins. Co. v. Town of Kearppo. L-2136-04, 2011 WL
867269, 6 (N.J. Super Ct. App. Div. Mar. 15, 2011) (quoting Cynthia M. Craig & Daniel J.
PomeroyNew Jersey Auto Insurantaw 8§ 26:2-2, at 456 (2011 ed.)And indeed New Jersey
courts interpretingqutomobileinsurance contracts have treated UM and UIM coverage together.
Sedd., 2011 WL 867269t *2 (finding it undisputed on the recorthat theUM and UIM
coverage was sold as a package [dhd] no additional premium was charged for the UIM
coverag®; Morrison v.Am.Int’l Ins. Co. ofAm, 887 A.2d 166, 172N.J. Super. Ct. App. V.
2005) (finding limitation clause applied to both UM and Ukdverage even though
endorsement was captioned “Uninsured Motorists” and section containing limitatise c
mentioned uninsured motorists only).

“Although not a canon of construction, courts frequently look to how other courts have
interpreted the sanw@ similar language in standardized contracts to determine what the parties

intendedl.]” Chubb Custom Ins. C048 A.2dat 1290. Therefore, we can consider the typical
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bundling of UM and UIM coverage as a guide to the parties’ intentions and the iasured
reasonable expectations hefad in the Policy, it appears that the parties intended to treat the
two coverages together. The terms of UM and UIM coverage are containedamthe s
endorsement to the Policy, and that section generally treats thgp@gof coverage similarly.
(Coyne Ceitication Ex. C, at OC 0038). In Item Two of the Policy, UIM coverage is listed
directly below UM coverage.ld. at OC 008.) The premium for UM coverage is listed as
$326.00, and the premium for UIM coverageasseld as “Included.” Ifl.) Plaintiff is correct

that the Policy does not state what other premium the UIM premium is included undé&n. But
light of the similarity of UM and UIM coverage and the New Jersey caseasativg them
together, the reasonabileading of the Policy is th&tIM coverage in included in the UM
premium, and a reasonable insured would thus expect the SyradrdaJ¥l coveragdo apply to
UIM coverage as wellAgain, this conclusion is strengthened by Kohler’s application election
of Symbol 7 for both UM and UIM coverage.

V. CONCLUSION

For the reasons stated above, we find that the insured could not have held a reasonable
expectation that Symbol 1 coverage would apply to UIM coverage. Instead, theadexy odf
the Policy, based on Kohler’s application elections and the typical bundling of UMIEhd U
coverage, is that Symbol 7 applied to UIM coverageerefore, Eckel was not protectey the
UIM coverage for the injuries he suffered while riding in Sanfilppo’s éaxcordingly, we wil
grant summary judgment in favor of the Defendants. An appropriate order vall ftbils

opinion.

DATE: August 29, 2011 /s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.




