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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Melchor R. JAYME,

Plaintiff,
Civ. No. 10-3248
V.
OPINION
UNITED STATES OF AMERICA,
DEPARTMENT OF VETERANS
ADMINISTRATION, et al.,

Defendants.

THOMPSON, U.S.D.J.

l. INTRODUCTION

This mattethas coméefore the Court on Defendatitee United StateBepartment of
Veterans Affair$ (VA), Eric Shinseki, and Kenneth McQuown’s Motion to Dismiss, or in the
alternative, for Summary Judgmedbgket # 25].Plaintiff Melchor Jayme has opposed the
motion [30]. The Court has decided the matter after considering the partiesssiong)
without holding oral argument, pursuant to Fed. R. Civ. P. 78(b). For the reasons set forth

below, Defendants’ Motion isrgnted

[I. BACKGROUND

In 2009, Congress created the Filipino Veterans Equity CompensationFBa)(as
part of the American Recovery and Reinvestment Act of 26Qf. L. No. 1145, Title X, 8§

1002, 123 Stat. 115, 200-02 (to be codified at 38 U.S.C. § 107)FMIBE entitles eligible

! The Complaint improperly named as a party the Department of Veteransidiation; the agency’s proper title
is the Department of Veterans Affairs.
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Filipino veterans oWorld War Il to a one-time payment of $15,000 for U.S. citizens and $9,000
for non<citizens. Id.

Plaintiff Melchor R. Jayme ia Filipino-Americanwho served in the Commonwealth

Army of the Philippines and the U.S. Army during World War Il. (Am. Compl. 8-9) [@1].
May 13, 2009, Plaintiff filed a claim seeking compensation under the FVIE@Cat -3). His
claim was denied because the VA had previously determimedwrittendecisionissued May
19, 1953, that he had forfeitedl rights to benefitprovided by the VAy assistinghe enemy
Japanese during the watd.) Plaintiff then sena letterto VA Director Eric Shinseki

requesting that Shinseki voidle May 1953 decision and an alleged July 1949 decision.

Plaintiff filed thissuit on June 25, 2010. After the Court granted a motion to dismiss,
Plaintiff filed an Amended Complaint on April 19, 2011 [21]. The Amended Complaint contains
four counts. The first count seeks for the Court to overturn the May\dR58:cision forfeing
his rights and benefits and award him $15,000. (Am. Compl. 16.) The second count seeks to
overturn the alleged July 1949 decisioid. @t 18.) The third count challenges the VA’s
decision to designate PlaititHonorable Discharge” rathrehan “Disability Dischargeand
seeks an award of all the rights and benefits owed to disatiditrarged veterangld. at 20.)

And the forth count seeks to have two laws declared unconstitutiodaht 24.)

Deferdants filedthe instantnotion to dismiss, or in the alternative, for summary
judgment, arguing that 38 U.S.C. § 51 precludes judicial review of veterans’ beeefgmons,
and thus, the Court lacks subject matter jurisdiction and Plaintiff has faiialt¢oa claim for

relief.

2 Defendants delivered the May 1953 decision to Plaintiff in a letterlgr26u2010, and informed hithat his file
did not contain any VA decision from July 1949. (Am. Compl. 10.)
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[ll. ANALYSIS
A. Legal Standard

If a defendant challenges the court’s jurisdiction under Fed. R. Civ. P. 12{b¥1),
plaintiff bears the burden of proving subject matter jurisdiction, but the burden is light: the court
should only dimiss for lack of jurisdiction where the claim “is so insubstantial, implausible,
foreclosed by prior decisions of this Court, or otherwise completely devoid ofaserdt to
involve a federal controversy.Growth Horizons, Inc., \Del. Cty., Pa, 983 F.2d 1277, 1280
81 (3d Cir. 1993) (internal quotations omitted).

In contrast, a motion under Fed. R. Civ. P. 12(ig6)s the sufficiency of the complaint.
Kost v. KozakiewicZl F.3d 176, 183 (3d Cir. 1993) (citation omitted). dkeéendant bears the
burden of showing that no claim has been presertiedges v. United State$04 F.3d 744, 750
(3d Cir. 2005). When considering a 12(b)(6) motion, a district court must accept asafue al
plaintiff's well-pleaded factual allegations and construectiraplaint in the light most favorable
to plaintiff, but may disregard any legal conclusioRewler v. UPMC Shadysid&78 F.3d 203,
210-11 (3d Cir. 2009). Once the well-pleaded facts have been identified, a court mushdeterm
whether the “facts are #icient to show that plaintiff has a ‘plausible claim for reliefld.
(quotingAshcroft v. Igbal--- U.S.----, 129 S. Ct. 1937, 1949 (2009)).

B. Application

Although Plaintiff's Amended Complaittists four separate causes of action, each claim
essentiy seeks the same result: that this Coaview andreversehe decisions of th&ecretary
of Veterans Affairand award Plaintiff the veterans’ rights and benefits to which he believes he
is entitled. By law, however, this Court does not have jurisdiction to review decisions of the VA

with respect to veterans’ benefiBlaintiff's claims must therefore be dismissed.



The Veterans Judicial Review ACWVIRA”), 38 U.S.C. § 10let seg.sets out a limited
procedure for judicial review of decisions mdjetheVA. First, the veteran must seek review
within the agency by filing a notice of disagreement with the Board of Veterarealspfee38
U.S.C. 8§ 710&). An appeal from the decision of the Board can only be taken to the Court of
Appeals for Vetaans Claimg“CAVC”) , which has exclusive jurisdiction over appeals ftom
Board See38 U.S.C. 88 7252(a) and 7266(ajndHy, jurisdiction over appeals from the
CAVC liesin the United States Court of Appeals for the Feldenzuit. See38 U.S.C. §

7292(a). Subject to exceptions which are not relevant here, Congress expresslyegrohibit
review of the Secretary’s benefits decisibydistrict courtsn 38 U.S.C. § 511which states

The Secretary shall decide all questions of law and fact negessadecision by the

Secretary under a law that affects the provision of benefits by the Sectoetatgrans or

the dependents or survivors of veterans. Subject to subsectitime(dgcision of the

Secretary as to any such question shall be finalamtlusive and may not be reviewed

by any other official or by any coumvhether by an action in the nature of mandamus or

otherwise.
38 U.S.C. § 51(h) (emphasis adderf) Dambach v. Unitedtates 211 F.App'’x 105, 108 (3d
Cir. 2006).

The first two ounts of Plaintiff's Amended Complaint contest the decisions made by the
VA forfeiting Plaintiff's benefits and seek reinstatement of those bendfiis third count asks
the Court to determine that Plaintiff is a disabilifigcharged veteran and awarthtbenefits
accordingly. Because district cosido not have jurisdiction over challenges to the validity of
decisions denying veterans’ benefitee must dismiss these claims.

Plaintiff's fourth count challenges the constitutionality of two congresasiamws which

the VA relied upon in the 1953 decision forfeiting Plaintiff's rights and benefildhodgh

district courtsdo have jurisdiction to hear facial constitutional challenges to veterans’itsenef

3 While § 511 states “[s]ubject to subsection (b),” none of the exceptited iis38 U.S.C. § 511(b) are applicable
here.
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laws,seeJohnson v. Robisod15 U.S. 361, 376-77 (1974all v. U.S. Dep’t Veterans Affairs
85 F.3d 532, 534 (11th Cir. 199@)plaintiff cannot simply characterize his challenge to a
benefits determination as a constitutional clarrder to overcome the jurisdictional bar of 38
U.S.C. 8§ 511Johnson v. Dep’t of Veterans AffgiBb1l F.App'x 288, 290 (10th Cir. 2009)
(rejecting claims, whichdespite being couched as constitutional challenges to statutes and a
regulation; instead“function[ed] only as a means to contest the adverse benetisiald).
The two laws Plaintiff challenges mandate forfeiture of benefits for anpatdiwho makes a
false representation concerning any claims for ben&fitls, L.No. 73-2, § 15, 48 Stat. 8, 11
(1933), and for any claimant who is guilty of mutiny, treason, sabotage, or renaesistance
to an enemy of the United States, Pub. L. No. 78-144, § 4, 57 Stat. 554, 555 @la#8)ff has
not made a colorable showing why these laws would be unconstitutional. I#dteatiff's
purported constitutioal challenge is really just a claim that the VA should not have forfeited his
benefits on the basis of these laws. Accordingly, pursuant to 38 U.S.C. § 511, his claim cannot
be pursued in the district courts. Therefore, we dismiss this count as well.

If Plaintiff wishes to pursue these claims further, he must use the statataniyated
procedures: review by the Board of Veterans Appeals, with an appeal lying in th@fCourt
Appeals for Veterans Clainand then in the United States Court of AppealsHerFederal

Circuit.

V. CONCLUSION

For the reasons stated above, the Defendants’ Motion will be granted and all claims

against Defendants will be dismissed. An appropriate order will follow.

DATE: September 13, 2011 /s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.




