FIORELLO v. UNITED STATES OF AMERICA Doc. 8

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ROBERT FIORELLQ X Civil No. 11-3607 (FLW)
Petitioner :
X MEMORANDUM
V. X OPINION

UNITED STATES OF AMERICA,

Respondent.

Presently bire this Court is a habeas corpus petition filed by Robert Fiorello
(“Petitioner”) pursuant to 28 U.S.C. 82255.Respondent United States of America
(“Government”)hasfiled its Answer For the following reasons, the Court denies the Petition:

1. On August 28, 2008, Petitioner pled guilty to a One Count Information that he
knowingly and willfully altered motor vehicle odometers, in violation of 49 U.S.C. §32703(2)
and 32709(b).United Sates v. Fiorello, Crim No. 08600, 2010 WL 2516472 (D.N.J. June 14,
2010). The parties entered into@eaagreement (“Plea Agreementf)emorializing the terms of
theplea.

2. At the sentencing hearing on June 25, 2010, Petitioner moved to compel the
Government to file a motion for a downward departure under U.S.S.G. §5KAHile the
Government hagreviouslysupported a downward departunea filing dated July 6, 2009, the
Government withdrew its suppat sentencindpecause Petitioner had breached his cooperation
agreement by engaging in criminal condudt.at *6. See also Sentencing TranscripDocket
No. 08cr-600 (“TR”) 32:1-15. Agreeing with the Government, the Court found that the

Government (1) did not breach any obligation to Petitioner by withdrawing its pre8&diis 1
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motion; and (2) did not act in bad faith or with an unconstitutional motive when it withtieew
motion. Id. at *7. In addition, Respondent moved to prohibit Petitioner from seeking a
downward guidelinesdeparture for family circumstances pursuant to U.S.S.G. 85H1.6. TR
43:18-46:1. Because the parties expressly agreed not to aelekvnward departuresee Plea
Agreement, Schedule A at 19, the Court granted the moiiéh46:10-51:5. After addressig

the motions, the Court sentenced Petitioner to 36 months of imprisohment.

3. On June 23, 2011, Petitioner filed the instant motion to vacate, set aside, or
correct sentence to this Court, pursuant to 28 U.S.C. 8228&6tioner argues that (1) the Court
should have granted his motion to compel the Government to file a 5K1.1 motion because he
substantially assisted the Government in the context of 18 U.S.C. 83553(a), and that (&) he wa
entitled for a downward departure because of his exceptional fangponsibilities. In
response, the Government claims that Petitioner waived his right to file a 82265 mioén he
signed the Plea Agreement.

4. In United States v. Khattak, 273 F.3d 557 (3d Cir. 2001), the Third Circuit held
that waivers of appeals are “generally permissible and enforcealaledt 561. According to
that court, there are two requirements for a waiver to be enforceables Waiber must have
been “entered into knowingly and voluntarily;” and 2) enforcement “would [not] work a
miscarria@ of justice.”ld. at 563. In United States v. Mabry, 536 F.3d 231 (3d Cir. 2008), the
Third Circuit extended this waiver jurisprudence to collateral waivers and eddiiat District

Courts “conduct an evaluation of the validity of a collateral waiver” in suascés at 238.

! Sutsequently, Petitioner appealed his sentence. That appeal was summarigpetisom
jurisdictional grounds. United Sates v. Fiorello, App. No. 163606 (3d Cir. April 19, 2011)
(Order).
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5. Here, the Plea Agreement waiver language states that “[Petitioner] knows that h
has and ... voluntarily waives],] the right to file any appesy; collateral attack, or any other
writ or motion, including ... a motion under 28 U.S.C. 82255, ... if thateseet falls within or
below the gidelines range thaesults from the agreed totaligelines offense level of 19.Plea
Agreement Schedule A at {€@mphasis added)The PleaAgreement also states thaetparties
agreed (1) the totaluidelines offense level applicable to Petitioner to besd®id. at 18, and (2)

“not to seek or argue for any upward or downward departure or any upward or downward
adjustment not set forth hereirt2e Id. at 9. Petitioner does not disputkat his sentence fell
below the guideline rangesuling from the agreed total guidelines offense level of 19.

6. As he did at the sentencing heariigtitioner argues thathe Government’'s
withdrawal of its motion for a downward departwas in bad faith; according to Petitioner, “the
Government didn’'t get Mr. Fiorello’s cooperation for free and now it seeks egeeon its
promise to file the motion.” Pet. at 5. Contrary to Petértn characterization of the
Government’s motives, it Courtalready found at the sentencing hearing that the Government
withdrew its motion because Petitioner breached the parties’ cooperatiemagtedy engaging
in criminal conduct.See TR at 3345. | see no reasofor now concluding that the Government’s
withdrawal was in bad faitim light of Petitionetrs breach of the partiesooperation agreement

7. Moreover, Petitioners filing of the instant habegsetition violates the terms of
the Plea Agreemenand enforcing thePlea Agreerant will not work a miscarriage of justice
her. Whether the enforcement of the waiver causes a miscarriage of justice is a “common
sense” inquiry that “look[s] to the underlying facts to determine wheth@searriage of justice
would be worked by enforcintpe waiver.” Mabry, 536 F.3d at 24243. In Mabry, the Third

Circuit suggested that manifest injustice might occur when “enforcing a cdllaterek waiver
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would result in barring an appeal expressly preserved in the plea agtgemana case where
there were “allegations that counsel was ineffective or coercive in negpttagnvery plea
agreement that contained the waiveld. at 243. Petitionerhas not allegefacts falling within
either of these categories

8. As such, the Court finds that the waiver provision in Bea Agreement is
enforceable and that Petitioner knowingly and voluntarily waived his right tderalllg attack
his sentence under 28 U.S.C. §2255.

9. Even if | were to determine that Petitioner did not waive his right to seek a
downward departure, | would nonetheless deny his habeas petRigtitioner argues that his
family circumstances rgitle him to a departure.As | explained at the sentencing hearing
however, “[a] downward departure based on familgs and responsibilities should blee

exception rather than the rulénited States. Sweeting213 F 3d95, 100(3d Cir. 2000). TR

at48:7-51:5. Petitionerdoes not make any new arguments in suppbhis petition; he simply
reiterates the generic noti that his family obligations entitle him to a departure. rdigine
family-relatedconcernsdo notlead me toconclude his is the rare case for whidepature is
warranted. See United States v. Dominguez, 296 F.3d 192, 195 (3d Cir. 2002}He ordinary
impact of a sentence on family members will not support a downward departaegscsTR at
48-50 (further explaining why departure is not warranted).

10. For thesereasons, the Petitionetmbea petitionfails and he is not entitled to

relief.

Dated: April 4, 2012 /sl Fredd.. Wolfson
Honorable Freda L. Wolfson
United States District Judge




