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WOLFSON, District Judge:

Juan R. Sotdiled apro sePetition for a Writ of Habeas Corpus under 28 U.8.€254
Soto challengesa judgment filed in the Superior Court of New Jerddgrcer County (“trial
court”), onMay 4, 198, as amendedon remang aftera jury found himguilty of aggravated
manslaughter, felony murder, robbeayd other chargesSeeState v. Sota340 N.J. Super. 47
(App. Div.), certif. dened, 170 N.J. 209 (2001) The Statefiled an Answer a Supplemental

Answer, and supplemento the record, and Soto filed a ReplhAfter carefully reviewing the
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matter, his Court will dismiss the Petition on the merdad decline to issue a certificate of
appealability.

. BACKGROUND

OnJanuary 30, 199@ grand jury of the State of New Jerssijting in MercerCounty,
returned anindictment chargingSoto with first-degreemurder, felony murder, firsiegree
robbery, secondegree conspiracy to commit robbefiyst-degreekidnapping, second-degree
burglary, and secondegree and thirdegree possession ofwaeapon for an unlawful purpase
(Indictment, ECF Nol2-21 at72-79) After a trial, a jury foundsotonot guilty of firstdegree
murder,guilty of aggravated manslaughter, guitti/felony murder, guilty of robbery, guilty of
conspiracy to commit robbery, guilty kidnappng, guilty of burglary, and guilty of two counts of

possession of a weapon (a shotgun and a crossbow) for an unlawful pur(®&& No. 1221 at

! The case arose in January 1996 when Soto, Ivelisa Figueroa, Martin Robles, arlteEti
agreed taob Mohamed Maghoub, Figueroa’s acquaintande owned a used car lot, a taxicab
company, and several rental properties in Trent@ee Sota340 N.J. Super. at 587. On the
evening of January 30, 199@hile Figueroa was visiting Mgoub at his hous&oto, Robles, and
Terron entered Maghoub’s house, with Soto carrying a shotgun and Robles carryirgpbaveros
Id. Maghoub jumped at Soto, grabbing the shotgun, and while the two wrestled on the floor, the
gun went off, shooting Figueroa in the thighd. At some point, Robles gained control of the
shotgun and began hitting Maghoub on the head with it. Soto ran upstairs to look for a briefcase
when Soto returned downstairs, he took a wallet and jewelry of Maghoub, who was on the floor,
but still breathing. The group fled through the backdodd. The next day, afteri§ueroa
found out from Perez, a frierwdho had read the newspaper, that Maghoub was dead, she turned
herself in to the police.ld. Two days later, the police arrested Soto at ttleticounter in the
Philadelphia Airport. Id. After Soto read and signedirandaform in Spanish, Soto admitted
to Det. Maldonado, a Spanistpeaking Trenton police officer, that he was responsible for the
robbery but not the murder of Maghouldd. Soto eventually executed a waiver of extradition
form and during the drive to Trenton, Soto told Maldonado that he was responsible for having the
shotgun but not for Maghoub’s deathd. At the Trenton Police Headquarters, Soto gave a
formal statement tMaldonado, explaining the events and admitting that he had the shotgun when
they entered Maghoub’s home, that Maghoub was badly beaten, and that Soto seayagkd thr
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80-82.) Thetrial court imposedin aggregateentence of life in prison with a 3@ar periodf
parole ineligibility. (Judgment, ECF Nol2-21 at 8385) Soto appealed. In a published
opinion,on June 13, 2001he Appellate Division reversed the kidnapping conviction because the
evidence did not support a conviction for kidnapping, and affirmed the conviction and sentence in
all other respect$. See Soto340 N.J. Super. at 75The New Jersey Supreme Court denied
certification on October 24, 2001See State \wo0t0,170 N.J. 209 (2001) (table).

On December 10, 2002, Soto filedpeo se petition for postconviction relief(“PCR
petition”).®> (ECF No. 1 at 3.) The Law Division denied relief by order filed September 14,
2006. (ECF No. 128 at 114.) Sotoappealed, and on January 15, 2008, the Appellate Division
remandedwithout objection from the Stgtéor the Law Division to make findingsf fact and
conclusions of law regarding the adequacy of defensesetisipretrial contacts with Soto; the
courtaffirmed the Law Division’s rejection of Soto’s other claim¢ECF No. 251 at2,11.) On
April 21, 2008, the New Jersey Supreme Court denied certificati®ee State v. Sotb95 N.J.

422 (2008) (table)On June 19, 2008, Superior Court Judge Thomasely l€onducted an
evidentiary hearingat whichW. Les Hartman, the attorney who represented ,Samd Soto

testiied. (ECF No. 253.) Judge Kelly thereafter denied the relief on this ineffective assistance

Maghoub’s pockets.ld. The Medical Examiner determined that Maghoub’s death was due to
massive cranial cerebral injuries caused by blunt force trauchaat 58.

2 The reversal of the kidnapping conviction did not affect the aggregate senteagsebie trial
court had imposed the life sentence, with ay8ar period of parole ineligility, on the felony
murder conviction and a concurrent sentence of 30 years, withyaat5period of parole
ineligibility, on the kidnapping conviction.See Sota340 N.J. Super. at 53.

3 The Appellate Division observed that Soto filed his PCR petiti@eicember 2002. (ECF No.
25-1 at 8.) Soto states in his § 2254 Petition that the filing date was December 10, 2062. (EC
No. 1 at 3.)



of counsel claim. (ECF No. 2bat1.) Sotogpealed, and on November 10, 2010, the Appellate
Division affirmed. (ECF No. 284.) On May 12, 2011, the New Jersey Supreme Court denied
certification. See State v. Sot206 N.J. 64 (2011) (table).

Sotosigned the § 2254 Petitigfithe Petition”) presently before this Court on June, 15
2011. The Clerk received it on June 21, 2011. The § 2254 Petitionemhkegrounds which
are set forth here verbatim

Ground One: Petitioner's Statement was Obtained in Violation of the Uniform
Extradition Act.

Ground Two: Petitioner's Right to Confrontation was Violated by Testimony
Regarding Inadmissible Hearsay.

Ground Three: Petitioner was Deprived of alff Trial by Admission of the Prior
Inconsistent Statements of a Wites§omoteo Terron, the Father of two of
Petitioner’'s CeDefendants].

Ground Four: The Cumulative Effect of Errors Deprived Petitioner of a Fair Tri
Ground Five: Petitioner was Deprived of Due Process Because One of tee Thre
Alternative Felony Thetes Submitted as the Basis for the Felony Murder
Conviction is not Supported by the Evidence.

Ground Six: Trial Counsel was Ineffective Because He Used&endant
Robles to Interpret for Petiner.

Ground Seven: Trial Counsel was Ineffective for Failing to Adequately Consult
and Communicate with Petitioner.

Ground Eight: Prosecutor's Comments Deprived Petitioner of a Fair Trial.
(Petition, ECF No. 1 at 5-23.)

After Soto was notifiedf his rights pursuant thlason v. Meyer208 F.3d 414 (3d i€
2000),the Court directed Soto to show cause why the Petition shotildendismissed as time

barred because the face of the Petition indicated th&etmeon was untimely (ECF Nos. 4, 5.)



In his response to the Order to Show Cause, Soto argued that he filed his PCR petition on
December 10, 2002, after 322 days had elapsed on thgeanestatute of limitations under 28
U.S.C. § 2244(d)(1). (ECF No. 6 at 2He argued that the 3&fay limitations period was
statutorily tolled from December 10, 2002, until May 12, 2011, the date on which the New Jersey
Supreme Court denied certification on the Appellate Division’s November 10, 2010, opinion
affirming the ordelon remand Sotomaintained that the § 2254 Petition was timely because he
handed it to prison officials for mailing to the Clerk on June 15, 2011, with nine days regr@ini
the statute of limitations.

In light of Sotos Response, this Court ordered the State to answer the Petitidifeathe
record (ECF No. 7.) On July 16, 2012, the State filed an Answer, arguing that therPistiti
time barred, that the Petitigenerally fails to state a claim upon which relief can be graatet,
that Sdo’s grounds were considered and rejectedh®y New Jersey courts. (EQ¥o. 12.)
Because the Answer did not specifically respond to the grounds raised in the Bettlwrwise
comply with the Habeas Rules, this Court ordered the State ta §ilgpplemental answer and
supplemental record. (ECF No. 197he State filed a Supplemental AnswefECF No. 20.)
Neverthelesson June 13, 2014, this Couwtéterminedthat the record filed by the State was
incomplete and ordered the State to file a second supplemental record consist{ay dhe
Appellate Division opinion filed on January 15, 2008, regarding Soto’s appeal from the B&ptem
14, 2006, order denying pestnviction relief; (b) the order of the New Jersey Supreme Court
filed on April 21, 2008; (c) the transcript of the evidentiary hearing conducted on Jur@O&9, 2

(d) the Appellate Division opinion dated November 10, 2010; and (e) the order of the New Jersey



Supreme Court filed on May 12, 201TThe State filed these documents on July 8, 2014. (ECF
No. 25.)

. TIMELINESS

In the Answer, the State assertst ttie Petition should be dismissed as untimelizCF
No. 12.) In calculating the 368ay statute of limitations under 28 U.S.C. § 2244the State
maintains that

Petitioner’'s post conviction relief process ended November 10, 2010, when post

conviction relief was denied by the Appellate Court. At that time, Petitioner’s

habeas filing period began running again, with less than two mognhaining.

However, Petitioner waited over seven months, until June 15, 2011, to file this

Petition.

(Answer, EG- No. 12 at 7.)

In calculating the statute of limitations, the Stp@arentlydid not realize that Soto filed a
petition for cerification of the November 10, 2010, Appellate Division opinion, and that the New
Jersey Supreme Court denied certificaborMay 12, 2011. See State \%0t0,206 N.J. 64 (2011)
(table) (ECF No0.25-5) Because Sothad 43days remaining on his statute of limitations period
when the New Jersey Supreme Court denied certification on May 12, 2011, and he handed his §

2254 Petition to prison officials for mailing 34 days later,June 15, 2011he Petition is timely.

[Il. STANDARD OF REVIEW FOR RELIEF UNDER 8§ 2254

Section 2254 of title 28 of the United States Code sets limits on the power of a¢edetral
to grant a habeas petition to a state prisorteee Cullen v. Pinholstef31 S.Ct. 1388, 1398
(2011). Section 2254(a) permits a court to entertain only clalieging that a person is in state

custody “in violation of the Constitution or laws or treaties of the UnitetesSta 28 U.S.C. §



2254(a). Whera state court adjudicated petitioner’s federal claim on the Meaitdn this case,
a court “has no authority to issue the writ of habeas corpus unless the [state deigion ‘was
contrary to, or involved an unreasonable application of, clearly established Fealerahs
determined by the Supreme Court of the United States’, or ‘was based on aronairkas
determination of the facts in light of the evidence presented in the Statepcoceeding.”
Parker v. Matthews132 S.Ct. 2148, 2151 (2012) (quoting 28 U.S.C. § 2254(dhe petitioner
carries the burden of proof, and review under § 2254 (oited to the record that was before the
state court that adjudicated the claim on the mer8ee Harrington v. Richtei31 S.Ct. 770, 785
(2011).

A court begins the analysis under § 2254(d)(1) by determining the relevant law clearl
established byhe Supreme Court.See Yarborough v. Alvaradé4l U.S. 652, 660 (2004).
“[ Cllearly established lafor purposes of § 2254(d)(1) includes only the holdings, as opposed to
the dicta, of tfhe Supreme Court’s] decisi@ras of the time of theelevant state€ourt decision.
White v. Woodall134 S.Ct. 1697, 1702 (2014) (quotidglliams v. Tayloy 529 U.S. 362, 412
(2000)) A decision is “contrary to” a Supreme Court holding within 28 U.S.C. § 2234 (d)(
the state court “contradicts the governing law set forth in [the Supremé&sTaoases” or if it
“confronts a set of facts that are materially indistinguishable from igide®f th[e Supreme]
Court and nevertheless arrives at a [different] résulvilliams 529 U.S. at 4006. Under the

“unreasonable application’ clause of § 2254(d)(1), a federal habeas cougtamayhe writ if the

4 “For the purposes of Section 2254(d), a claim has been ‘adjudicated on the merits o Stat
proceedings’ when a state court has made a decision that 1) finally resolvesnheanthi2)
resolves th[at] claim on the basis of its substance, rather than on a proceduledy,agrotind.”
Shotts v. Wetzel24 F.3d 364, 375 (3d Cir. 2013) (citation and internatafian marks omitted).
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state court identifies the correct governing legal principle from th[eegwgjrCourt’s decisions
but unreasonably applies that principle to the facts of the prisoner’s cike329 U.S. at 413.

Where a petitioner seeks habeas relief, pursuant to 8 2254(d)(2), on the basis of an
erroneous factual determination of the state court, two provisions of the AR&feasarily apply.
First, the AEDPA provides that “a determination of a factual issue madeSkte court shall be
presumed to be correct [and] [t]he applicant shall have the burden of rebutting theppicasom
correctness by clear and convincing evidence.” 29 U.S.C. § 2254&a¢1MillerEl v. Dretke
545 U.S. 231, 240 (2005). Second, the AEDPA precludes habeas relief unless the adjudication of
the claim “resulted in a decision that was based on an unreasonable determinduwgofacis in
light of the evidence presented in the State court proceedif§.U.S.C. § 2254(d)(2).

V. DISCUSSION

A. Violation of Uniform Extradition Act (Ground One)

In Ground One, Soto claims that his staterméntpolice vereobtained in violation of the
Uniform Extradition Act. He asserts thahe procedure the police followed “failed to comport
with the Uniform Extradition Act because the officers failed to explain to petitioisetight to
contest extradition before a judge and the officers failed to consult a judge aboutdite ofaine
waiver [of extradition].” (ECF No. 1 at 6.)The State argues that Soto is not entitled to habeas
relief on this ground because it was adjudicated by the Appellate Division on gipeet and
Soto has not shown that the Appellate Division’s ruling was contrary to or an unreasonable
application of Supreme Court precedent, or based on an unreasonable determinatiorctst the fa

Soto argued on direct appeal that timfessiongo police should have been suppressed

becausehey werethe result of an improper extraditibrom Philadelphia to Trenton, in thtte



police failed to adequately explain his right to contest extradition before a gundig&ailed to
consult a judge regarding the validity of his waiver of extradition. The Appdllatision
rejected Soto’s challenge to the admission of his confession on the ground that then Unifor
Criminal Extradition Act, which wasnactedin New Jersey and Pennsylvania, expressly
authorized the “accused person to return voluntarily and without fdyntal the demanding
state,” N.J. STAT. ANN. 8§ 2A:16030, and Soto knowingly and voluntarily waivefdrmal
extradition See Soto340 N.J. Super. at 61 (“We are satisfied there was sufficient credible
evidence to support the judge’s findings that defendant knowingly and voluntarily waived
extradition. Defendant was informed of his right to have a hearing and volumtanied that
right. Consequently, the trial judge properly denied defendant’s motion to suppresstion
omitted).

The Extradition Clause of thd.S. Constitution provides:“A person charged in any
State with Treason, Felony, or other Crime, who shall flee from Justice, and be founder anot
State, shall on Demand of the executive Authority of the State from which hedflddlivered up,
to be removed to the State having Jurisdiction of the Ctimé.S. Const. art. IV, 8 2, cl. 2The
Extradition Act, 18 U.S.C. § 3182, provides procedures to carry out the constitutional mandate.
See New Mexico ex rel. Ortiz v. Reg#4 U.S. 151, 152 (1998yuyler v. Adams449 U.S. 433,
443 (1981). The Extradition Act provides that, when the executive authority of one state
demands of the executive authority of another state a person as a fugitive fram gunti
produce an indictment or affidavit made before a magistrate which charges the pettsan
crime, the executive authority of the asylum state is required to arresigitigef, notify the

demanding state, and confine the fugitive for a minimum of 30 d&ex18 U.S.C. § 3182.



New Jersey andPennsylvaniahave enacted the Uniform Criminal Extradition Law
(“UCEL"). SeeN.J.STAT. ANN. 8§ 2A:1601 et seq 42 Pa.C.S.A., 8§ 9129171. Like the
Extradition Act, UCEL requires the governor of the asylum state to honor a proper demand f
fugitive who has fled the demanding stat8eel8 U.S.C. § 3182\.J.STAT. ANN. 8§ 2A:160-11,

15. |If the governor of the asylum state decides thadeh®nd is proper, then the governor must
sign a warrant authorizing a peace officer to arrest the fugitive and dehvéo lan agent of the
demanding state.N.J. STAT. ANN. 88 2A:16015, 16. The officer in the asylum state who
executes the arrest want may confine the fugitive in a county jail, and “the keeper of such jail
must receive and safely keep the prisoner until the officer or person haengyg di him is ready

to proceed on his route.’N.J.STAT. ANN. 8§ 2A:16020.

Soto argues thdtis waiver of extradition was invalithnd his confession was, therefore,
inadmissiblepecause there was no evidence showing that he was explicitly informed of his right
to appear before a judge afight extradition Sotois correct that, under the termsWECEL, a
fugitive in the asylum state may not be delivered to the demanding state wnlisdadt taken
before a judge who informs him of the demand and the crime with which he is charged, and asks
him if he desires to test the legality of his arreSieeN.J. STAT. ANN. 8§ 2A:160-18. If he
indicates that he desires to test the legality of his arrestihk&HCEL requires the judge in the
asylum state to fix a reasonable time within which the fugitive may applg %t of habeas
corpus. Id.

In this case, New Jersey did not violéte Extradition Clause or the laws implementing it
becausehe UCELIis notthe only way in which one state may gain custody of a person in another

state fo the purposes of prosecutiorthe plain language of the UCEL provides that voluntary
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turnover is arapprovedalternative mechanismSeeN.J.STAT. ANN. 8 2A:16030 (“Nothing in
this section shall be deemed to limit the rights of the accused person to return \planthri
without formality to the demanding stategr shall this waiver procedure be deemed to be an
exclusive procedure or to limit the powers, rights or duties of the officers ofrtrendeng state or
of this state.”) Tie New Jersey Appellate Divisiaorrectly heldthat nothing in theUCEL
prohibitedNew Jersey officialrom simply takingSoto (voluntarily)to New Jersey for criminal
prosecutionwithout invoking the UCEL Id.; see alsdBatten v. Gome&24 F.3d 288, 29#th
Cir. 2003) (holding that, where Batten voluntarily accompanied policalito@ia after she was
given the option of either voluntarily accompanying police or being arresibatih Carolinaand
detainedoending formal extradition, there was no violation of the UGHich “permits a person
who learns of criminal charges agstiher in another state to elect to travel voluntarily to that state
to face the charg8s Pierson v. Grant527 F.2d 161, 16%8th Cir. 1975) (holding that, where
Pierson signed a waiver of extradition at the time he was released on paraksauriM ad
Missouri officials later returned Pierson from lowa to Missouri based on tkenvéne waiver did
not violate the UCEL andias knowingly made because “at the time it was signed [Pierson] had a
general knowledge and understanding of what was involved in the waiver,” even though he was
not specifically advised as to the various rights surrendered under the)Wwaiver

In addition, the State correctly argues that this Court must presume thermsseaf the

Appellate Division’s factual finding th&oto’swaiver of extradition was knowing and voluntary.

5 Cf. Frisbie v. Collins342 U.S. 519, 512 (1952) (holding that, where the defendant was forcibly
abducted from lllinois to be tried in Michigan in violation of the Federal Kidnaping tAet
Kidnaping Act did not “bar[] a state from prosecuting persons wrongfully broogitthy its
officers.”)
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See28 U.S.C. § 2254(e)(1) (“In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State court, a determination of a
factual issue made by a State court shall be presumed to be correct. The apalichavs the

burden of rebutting the presumption of correctness by clear and convincing evideSotohas

not rebutted the presumption by clear and convincing evidence, and he has not argued or shown
that the Appellate Division’s adjudication of this claim “resulted in a decision thatagasl on an
unreasonable determination of the facts in light of the evidence presented in thedbtat
proceeding,” as required to obtain habeas relief under 28 U.S.C. § 2254(d&B)MillerEl v.
Dretke,545 U.S. at 240 (holding that a district court must “presume the [state] court’s factual
findings to be sound unless [petitioner] rebuts the ‘presumption of correctnessabyacd
conuncing evidence.”)Rountree v. Balick40 F.3d 530, 5442 (3d Cir. 2011) (habeas court is
“bound to presume that the state court’s factual findings are correct, with tthenbom the
petitioner to rebut those findings by clear and convincing evidgr{geotingSimmons v. Beard,

590 F.3d 223, 231 (3d Cir. 2009)).

Finally, even if Soto had demonstrated a violation of the UCEL, he would not be entitled t
habeas relief under 8§ 2254(d)(1) because he has not cited any Supreme Court precedgnt holdi
tha a confession is inadmissildbecausehe defendant was brought into a state in violation of the
UCEL. CompareKerr v. lllinois, 119 U.S. 436, 444 (188gholding that eventhe forcible
abduction of a defendant from Peru, outside the extradition treaty betweeanBethe United
Statesprovided “no sufficient reason why the party should not answer when brought within the
jurisdiction of the court which has the right to try him for such an offense, and presentgino val

objection to his trial in such cawl); Frisbieat 51112 (‘[T]he power of a court to try a person for
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crime is not impairedby the fact that he had been brought within the court’s jurisdiction [from
another state] by reason of a forcible abduction . . . . There is nothing @otistiution that
requires a court to permit a guilty person rightfully convidte@scape justice because he was
brough to trial against his will")with Dunaway v. New York42 U.S. 200 (1979) (holding that,
where without probable caust arrest, theolice picked up Dunaway, drove him to police
headquarters in a police cguestioned him in an interrogation room after providing the warnings
required byMiranda v. Arizona384U.S. 436 (1966), and obtained incriminating statements, the
Fourth Amendment prohibited his detention and the confession was not admissible).

Soto is not entitled to habeas relief under Ground One because he has not shtwen that
adjudication of his challenge to the admission of his statement under the UCEL wasydontr
an unreasonable application of Supreme Court precedent, or based on an unreasonable
determination of the facts in light of the evidence presented to the New Jersisy Geg28
U.S.C. § 2254(d)(1), (d)(2).

B. Confrontation Clause (Grourfiavo)

In Ground TwoSoto argues that the trial court violated his rights under the Confrontation
Clause of the Sixth Amendment when, over objection, the court allowed Ann Manizddgrend
of lvelisa Figueroajo testifythat, on the day after the charged crimes, Ivéligaeroa told Perez
that Figueroa had been accidentally skbéen she and Soto tried to rob somebo@oto argued
on direct appeal thatdmission of Figueroa’s statement incriminating Soto, through the testimony
of Perez, violated his rights under the Confrontation Clause. (ECF Nal 1& 52.)
Specifically, Perez testified thafigueroa told Perez thashe, Soto, and two other guys were

going‘to rob somebody, and that something went wrong and she got shot. And she showed me a
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patch on her leg,” biisherefused to go to a hospitalSoto,340 N.J. Super. at 64The Appellate
Division held that Figueroa’s statemelid not satisfy dlthree requirements for admission under
the ceconspirator exception to the hearsay rule because it was not made in feghefrdne
conspiracy, but held that its admission was harmless eftbrat 65.

The Confrontation Clause provides that, “[ijn all criminal prosecutions, the acdusléd s
enjoy the right ... to be confronted with the witnesses against him.” U.S. Constl ¥ineThis
guarantee applies to both federal and state prosecuti®as. Pointer v. Texa880 U.S. 400
(1965). “The mainand essential purpose of confrontatiortassecure for the opponent the
opportunity of crosexamination.” Delaware v. Van Arsdall475 U.S. 673, 678 (1986)
(citations and internal quotation marks omittéetnphasis in original)

In Crawford v. Waskmgton 541 U.S. 36 (2004), the Supreme Court held that the Sixth
Amendment’s Confrontation Clause bars “admission of testimonial statememisitnfess who
did not appear at trial unless he was unavailable to testify, and the defensldr@dha prior
opportunity for crossexamination.® Id. at 5354. Crawford does notgovern Soto’s
Confrontation Clause clainbecauseCrawford was not decided untilhtee years afterthe
Appellate Division decision on his Confrontation Clause clam in 20@{Lunder 8§ 225@&)(1),
“Statecourt decisions are measuraghinstth[e Supreme] Court’precedents as ofhe timethe
state court renders its decisidn Pinholster,131 S.Ctat1399 (quotind-ockyer v. Andrade538

U.S. 63, 7472 (2003)) SeeAdamson v. Cathe§33 F.3d 248, 2(3d Cir. 2011) finding that

® The Court defined “testimony” as “[a] solemn declaration or affiromathade for the purpose of
establishing or proving some fact. An accuser who makes a formal statengawetnment
officers bears testimony in a sense that a person who makes a casual remark to atamoguali
does not.” Crawford 541 U.S. at 51 (citations and internal quotation marks omitted).
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Crawforddid not applyunder § 2254(d)(1) because the Appellate Division, the highest state court
decision reaching the merits of Adamson’s Confrontation Clause claim, rendedatigion in
2000). Moreove, Crawford is not retroactive to cases on collateral revieBee Whorton v.
Bockting,549 U.S. 406, 416 (2007). Accordingly, Soto’s claim is governedtig v. Roberts
448 U.S. 56 (1980), the relevant Supreme Court precedent as of 2001, wherein the Court held that
the Confrontation Clause did not bar the admission of testimonial hearsay if #maestahad
adequate indicia of reliability,.e., fell within a “firmly rooted hearsay exception,” or bore
“particularized guarantees of trustworthinesdd. at 66.
However, because the Appellate Divisieniedrelief on the Confrontation Clause claim
on the ground that the error was harmless, to obesiaf under 8 2254(d)(1), Sotaust show that
the Appellate Division’suling - that the admission dfigueroa’s statement was harmless efror
was contrary to, or involved an unreasonable application of, clearly establishedn8upourt
holdings as oR001, the time of the Appellate Division’s decisiomAs mentimed above, e
Appellate Divisionfound that, although the admission of Figueroa’s incriminating statement
violated Soto’s confrontation rightde error was harmless
We are convinced other proof of defendant’s involvement in the conspiracy to rob
Maghoub was overwhelming. As noted defendant gave at least two confessions
admitting his involvement in the robbergnd Tomoteo gave a statement to the
police that he overheard defendant and the others bragging about the incident
Thus, we conclude the admission of Perez’s hearsay testimony was cumulative and
played a minor role in the trial. Any error in admitting Perez’s statement was
clearly harmless.
Sot0,340 N.J. Super. at 65.

Before(and aftey Crawford,the Supreme CouhtadheldthatConfrontation Clause errors

aresubject to a harmless error analysiSeeVan Aisdall, 475 U.S. at 6881 (rejecting argument
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that Confrontation Clause violation is not subjextharmless error analy¥isHarrington v.
California, 395 U.S. 250 (1969)holding thatadmission of confessions of the r@stifying
co-defendants violated the Confrontation Clause, but was harmless @firgiit v. Vaughn473
F.3d 85, 93 (3d Cir. 200q"Evidentiary rulings in violation of the Confrontation Clause are
subject to harmlesgrer analysis.”) In this case, although the Appellate Division did not cite
Supreme Court case law when it rejec&mto’s Confrontation Clause claim on the grouod
harmless error, “[a] state court’s decision is not ‘contrary to . . . gleathblished Federal law’
simply because the court did not cite our opinion#itchell v. Esparza540 U.S. 12, 16 (2003).
A state court “need not even be aware of our precedents, so long as neithasdahagenor the
result of the stateourt decision contradicts them.Id. (citation and internal quotation marks
omitted).

Moreover, “in 8 2254 proceedings a court must assess the prejudicial impact of
constitutional error in a statmurt criminal trial under the ‘substantial and injurious effect’
standard set forth iBrecht [v. Abhahamso®07 U.S. 619, 63{1993)] ...” Fry v. Pliler, 551
U.S. 112, 12822 (2007). Under the Brecht standard,“an error is harmlessinlessit ‘had
substantial and injurious effect or influence in determining the jury’s vérdidtry, 551 U.S. at
116 (quotingBrecht 507 U.Sat 631, andKotteakos v. United State?3?8 U.S. 750, 776 (1946)
“When a federal judge in a habeas proceeding grave doubt about wtteer a trial error of
federal lav had substantial and injurious effect or influence in determining thesjueydicti.e.,
where the evidence is in virtual equipoise, the error is not harmled$\eal v. McAninch513

U.S. 432, 435-36 (1995) (citations and internal quotation marks omitted).

16



In this casethe Appellate Division’s finding that thadmission of Figueroa’s statement
implicating Soto, through the testimony of Peidid not have a substantial and injurious effect o
influence in determining the jury’s verdiatas not an unreasonable determination of the facts in
light of the evidence presentedsee28 U.S.C. § 2254(d)(2). In Sotaisvn statements to police
he admitted his involvement in robbing Maghpaldmittedthat he had the shotgun whbe
entered Maghoub’s homagdmittedthat Maghoub was badly beaten, admitted that he had
searched througiMaghoub’s pockets. Given that Soto presented no defense witn@sses
conflicting evidence this Courtconcludesthat the admission of Perez’'s hearsay statement
concerning Soto’s involvement in the robbery did not have a substantial and injurious effect in
determining the jury’s verdict.See Fry551 U.S. at 12P2. In addition, he New Jersey courts’
application ofthe harmless error standardSoto’s Confrontation Clause clawas not contrary
to, or an unreasonable applicationabéarly establishe®ureme Court precedentSee Van
Arsdall, 475 U.S. at 6881; Harrington, 395 U.S.at 253-55. Accordingly, he is ot entitled to
habeas relief on Ground TwoSee Wilson v. Superintendent of SCI Huntingd8a,F.App’x 669
(3d Cir. 2012) (holding that § 2254 relief was not warranted because the admission of
co-defendant’s redacted confessiamgiolation of the rightf confrontation was harmlesslight
of Wilson’s statement to a police informant that he had nailed the yiatmoithe absence of
exculpatory evidengeRobinson v. ShannoA61 F.App’x 101,104-105(3d Cir. 2012) (holding
that admission of cdefendats’ redacted statements and the reference to those statements as
redacted in violation of Confrontation Clause was harmless where Robinson hadetbtifeshe
was involved in the robbery which led to the victim’'s death and other evidence established his

presence at the scene of the murder and involvement in the robbery, and Robinson did not call any
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witnesses in his defenséogg v. Phelps414 F.App’x 420, 426 (3d Cir. 2011) (holding that Fogg
was not entitled to habeas relief on Confrontation ClausenCiecause the record “does not leave

us in grave doubt as to whether the error had a substantial and injurious effect on’she jury
verdict,” where there was evidence of the brutal nature of the murder, which was sufficient to
support intent for firstlegree murder)Scott v. BartkowskiCiv. No. 123365 (SRC), 2013 WL
4537651 *9(D.N.J. Aug. 27, 2013)holding that Scott was not entitled to habeas relief on
Confrontation Clauselaim thatthe trial court improperly precluded defense counsel from
guestioninga witnesson the primary witness reputationfor truthfulnessbecause the error did

not have substantial and injurious effect or influence in determining.guilt)

C. Admission of Priorrdconsistent StatemeWMiolated Due Proceqg$sround Thred

In Ground Three, Soto claims that the admisasnsubstantivevidenceof the prior
inconsistent statements of Tomoteo Terron, the father of two of Wdefeadants, violated Due
Process. As fdoal support, he asserts that when Timoteo Terron testified at trial, he denied
giving a statement to the police or he indicated that the police and the assisteutprdsrced
him to make the statement(ECF No. 1 at 10.) Sofarther alleges that the trial judge admitted
Timoteo’s statements, whighcluded what Figueroa, Robles, and Timigrrontold him about
the incident, as substantive evidence after conducting a hearing “because ¢Heymndgthat the
circumstances surrounding the statemdais sufficient indicia of reliability and that Timoteo’s
testimony to the contrary was not credibleld. The State argues that Soto is not entitled to
habeas relief on Ground Three because the Appellate Division adjudicatedritherdeSoto has
not shown that the ruling was contrary to, or an unreasonable application of Supoene

holdings, or involved an unreasonable factual determination.
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Soto raised this due process claim on direct appeal, argjuand[b]jecause the prior
inconsistent statemenbf this witness did not meet the standards of reliability required by the
Court in [State }. Gross[121 N.J. 1 (1990)], its erroneous admission as substantive evidence, and
its likely impact on the verdict, denied defendant a fair trial and thereforeesqgureversal.”
(ECF No. 1221 at 59.) The Appellate Division rejected the claim, finding that the trial judge’s
factfindings were supported by credible evidence in therdecand that the admission of
Timoteo’s inculpatory prior inconsistent statements as substantive evidence wasipdgyehe
New Jersey Rules of Evidencesee Sota340 N.J. Super. 47, 69.

The State correctly argues that this Court must presume the correctnessAppellate
Division’s factual finding that Timoteo’sin-court testimonylacked credibility and that the
testimony of the police officers who took the statemsehtsved that Timoteo was not coercegd
misledinto giving the statemenfs See28 U.S.C. § 2254(e)(1) (“In a proceeding instituted by an
applicaton for a writ of habeas corpus by a person in custody pursuant to the judgment of a State
court, a determination of a factual issue made by a State court shall be presumedrteche co
The applicant shall have the burden of rebutting the presumptiooradctness by clear and
convincing evidence.”) Sotohas not rebutted the presumption by clear and convincing evidence,
and he has not shown that the Appellate Division’s adjudication of this claim “cesuolte

decision that was based on an unreasonddgtiermination of the facts in light of the evidence

" The trial judge found “Tomoteo lacked credibility and found [the potificers] to be very
credible. He found Timoteo was not coerced into giving the statements and thnestateere
freely given.” Soto,340 N.J. Super. at 69. The Appellate Division held that the trial judge’s
findings were supported by sufficient credible evidence and that the judge hadypaopatted

the statements as substantive evidenlzk.
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presented in the State court proceeding,” as required to obtain habeas relief under&gU
2254(d)(2)). See MillerEl v. Dretke 545 U.S. at 240Rountree 540 F.3dat541-42.

Moreover, he question of the admission of evidence is essentially a statevidance
claim and “the Due Process Clause does not permit the federal courts to engage in a finely tuned
review of the wisdom of state evidentiary rulesMarshall v. Lonberger459 U.S. 422, 438.6
(1983) In Estelle v. McGuirg502 U.S. 62 (1991), the Supreme Court held that the state court’s
admission in petitioner’s trial for murdering his infant daughtef the testimony of two
physicians that the child had sufferpdor child abuse did not violate due process, since the
evidence was relevant to show intamid®nothing in the Due Process Clause of the Fourteenth
Amendment requires the State to refrain from introducing relevant evidence &iegalyse the
defense chooses not to contest the goind. at p. 70.

Here, the Appellate Division determined that thetten statemerd were properly
admitted under New Jersey law. Even if that state evidentiary ruling waaseeus, it cannot
under the circumstances of this case form the basis of a federal habeas challiengstalle
unless admission of the evidence violatederaldue process See Wilson v. VaughB33 F.3d
208, 213 (3d Cir. 2008) (“Admissibility of evidence is a state law issu&r'p prevail on his due
process claim,$otd must prove that he was deprived of ‘fundamental elements of fairness in [his]
criminal trial.” Glenn v. Wynder743 F.3d 402, 407 (3d Cir. 2014) (quotiRgygins v. Nevada,

504 U.S. 127, 149 (1992)) (citation and internal quotation marks omitted). The Supreme Court
has “defined the category of infractions that violate ‘fundamental fairresg’'narrowly, based
on the recognition that, beyond the specific guarantees enumerated in the Bilhtsf Rie Due

Process Clause has limitagplication.” Medina v. California 505 U.S. 437, 443 (1992). “In
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order to satisfy due proces§dtds] trial must have been fair; it need not have been perfect.”
Glenn,743 F.3d at 407 (citingnited States v. Hasting61 U.S. 499, 508 (1983)).

Sao cites no Supreme Court case clearly establishing that the admassgubstantive
evidenceof aprior inconsistenstatement of a withess who testifies at trial violates due process.
This Court finds that the New Jersey courts’ adjudicatighiefdie process claim challenging the
admissiorof Timoteo’s inconsistent writtestatemenés substantive evidene&s not contrary to,
or an unreasonable application of, clearly established Supreme Court prec8denRoss V.
District Attorney of the Countgf Allegheny672 F.3d 198, 207 n.5 (3d Cir. 2012) (rejecting 8
2254 petitioner's challenge to state court ruling concerning the admission oh@yida the
ground that “federal habeas corpus relief does not lie for errors of state (lgmatihgSwarthout
v. Cooke 131 S.Ct. 859, 861 (2011) ambtelle,502 U.S. at 67)cf. Minett v. Hendricks 135
F.App’x 547, 553 (3d Cir. 2005)Nlinett cites no Supreme Court case clearly establishing the
admission ofother crimesevidence constitutes a violation of federal fair trial rights

D. Cumulative Effect of Error¥iolated Due Proceq$round Four)

In Ground Four, Soto contends that the cumulative effecedainerrors resulted i
denial of due process. As factual support, he astdetshe cumulative effect diie following
eight errorsall but threeof which involved allegedly improper or erronequsy instructions®
deprived hinof due process:(1) whereSoto’s statements tOfficer Maldonadaverein Spaish,
the trial court erred by failing to instruct the jury thathould consider Maldonado’s qualifications

as an interpreter and that it “should receive with great caution Maldonati&rgretation of the

8 Two of those three alleged errerthe admission of Timoteo’s prior inconsistent statements and
the admission of Perez’s testimongre raised as separate grounds in this Petition.
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alleged outof court statements of petitiongiyven Maldonado’s interest in the outcome. and

the always present risk of distortion when statements are translated fréemguregeo another”
(ECF No. 1 at 13); (2jhe trial judge erred in allowing Maldonado “to read to the jury the
statements wvitten in Spanish on thidirandarights Form that he had read to petitioner[, and tJhe
court-appointed interpreter did not interpret this testimony of Maldonado, but simply regponde
yes to the judge’s question regarding whether Maldonado was readingnthaciourately{(ECF

No. 1 at 14); (3)hetrial judge erred in admitting Perez’s testimony containing statements made to
her by Figueroa and Timoteo’s prior inconsistent statengépthile the trial judge “instructed
the jury that it should receive amekigh carefully the testimony about oral statements attributed to
petitioner|[, tlhe trial judge failed, however, to apply this instruction to evidencdl oirad
statements(ECF No. 1 at 15); (5lthough the trial judge “instructed the jury that it should first
find that petitioner had in fact made the statements Detective Maldonado atttdpietitioner

and then determine if the statements were credible[, t]he trial judge, fadeever, to apply this
instruction to all of the oubf-court statemestattributed to petitioner” (ECF No. 1 at-16); (6)
“Because the sons of Timoteo Terron, Elvis and Timmy, were charged with petitiortse triglt
judge should have instructed the jury to consider, in determining the credibititprabative
worth of the prior inonsistent statements of Timotaghether Timoteo’s connection to the action
by virtue of his sons’ involvement gave Timoteo a motive to fabricate hisfeadurt statements”
(ECF No. 1 at 16); (7) Timoteo’s out-oburt statement, “I toldniy sons] before that if they kept
hanging with [petitioner] they were going to get busted and go to jads irrelevant and
inflammatory (ECF No. 1 at 16); (8) the trial judge improperly instructegutlyeto consider as

evidence of consciousness oflgtthe evidence that petitioner had given police a false name[, but
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tlhere was, however, no such evidence presented” (ECF No. 1 afThé)State argues th&bto
is not entitled to habeas relief on these issues because the Appellate Divegextisnof these
claims was not contrary, or an unreasonable application of any holding of the Supreme Court.
Soto raised this cumulative error due process claim on direct appeal in point ayerof hi
sesupplemental brisb7. (ECF No. 122.) The Appellae Division rejected all of Sotofsro se
argumentsn the following brief paragraph:
Defendant lists eight alleged trial errors and contends their cumuleffieet
deprived him of a fair trial. Three of the errerthe third, sixth, and seventare
discussed in Points Il and Ill, above. The remaining five alleged eonceming
Maldonado’s translating for defendant, the jury instructions regarding out-df-cour
statements, and the jury instruction on the inference to be accorded defendant’s use
of a false name, are without merit and require no further discussion.
Sot0,340 N.J. Super. at 72-73.
While the Third Circuit hasliscussedhe notion that cumulative errors mayolate due

processvhen they undermine the reliability of the verdidhis Court’s research indicates that the

Supreme Court has nokearly establishethat habeas relief is warranted on the basialtgfged

¥ See Collins v. Secretary of Pa. Dept. of Correcti@d®, F.3d 528, 543 (3d Cir. 2014) (holding
that Collins procedurally defaulted his claim that cumulative errors deprivedfhilue process
where the “cumulative error claim was not presented to the Pennsylvanian8upoairt as an
individual claim for relief”);Fahy v. Horn516 F.3d 169, 205 (3d Cir. 2008) (holdimgter alia,

that given the “weighty evidence of Fahy’s guilt in the record,” inclutiisgletailed confession,

the cumulative errors cited by Fahy did not deprive him of due process because thevesrdmt
“unreliable”); Albrecht v. Horn471 F.3d 435, 468 (3d Cir. 200@jotingthat “[clumulative errors

are not harmless if they had a substantial and injurious effect or influence midatgrthe jury’s
verdict, which means that a habeas petitioner is not entitled to relief based datimenmirors
unless he can establish ‘actual prejudice,” but holding that “Albrecht has not shatthe
cumulative prejudice resulting from the errors we have identified undedrthiegeliability of the
verdict”) (quotingBrecht,507 U.Sat637); Marshall v. Hendricks307 F.3d 36, 943d Cir. 2002)
(holding, inter alia, that “even were we to cumulate all the claimed errors and superimpose them
over the extensive trial proceedings, given the quantity and qualite edtdlity of the evidence
preseted to the jury, we could not conclude that the New Jersey Supreme Court unreasonably
applied Supreme Court precedent or unreasonably determined the facts in makiigi)s
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errorsin instructionsand in the admission of evidencd o be sure, ilChambers v. Mississippi,
410 U.S. 284 (1973}the Supreme Court reversed the conviction of Chanfbensiurdering a
police officeron the ground thatthe cumulative effect” of several evidentiary rulirdgnied due
process under the Fourteenth Amendment because they “frustrat[ed] his &ffdevéop an
exculpatory defense” that another perso@able McDonald- had shotand killedthe police
officer. Id. at 290 n.3. Specifically, the trial court denied Chambers’ requesiré@sexamine
McDonald as an adverse hostile witness andustained thestate’s hearsay objection to the
admission of the testimony of three witnesses who would have testified tixnsid had
confessedon three separate occasions shortly after the ctans@poting the police officer.The
Supreme Court held that “the exclusion of this critical evidence, coupledhe State’s refusal to
permit Chambers to crogxamine McDonald, denied him a trial in accord with traditional and
fundamental standards of due procésdd. at 30203. However, the Court emphasized than, “
reaching this judgment, we establish no new principles of constitutional lawRather, we hold
quite simply that under the facts and circumstances of this case the wflittys trial court
deprived Chambersf a fair trial.” 1d.

Subsequent Supreme Court cases have interp@dtachbersarrowly. For example, in
United States v. Scheff&23 U.S. 303, 308 (1998)iting Chambersthe Supreme Court observed
that “we have found the exclusion of evidence to be unconstitutionally arbitrary or
disproportionate only where it has infringed upon a weighty interest of the dcculseScheffer,
the Court rejectedefendant’s claim that a per se rule against the admission of polygraph evidence
in a court martial lated the Fifth or Sixth Amendment rights of the accused to present a defense

The Scheffer Court noted thatChambers“found a due process violation in the combined
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application of Mississippi’'s commeaw ‘voucher rule,” which prevented a party from
impeaching his own witness, and its hearsay rule that excluded the testimongeopénsons to
whom that witness had confessed. at 316 andopined that Chambersherefore does not stand

for the proposition that the defendant is denied a fair opportunity to defend himself whenever a
state or federal rule excludes favorable evidendel” In Montana v. Egelhof618 U.S. 37, 53
(1996), the Court helthatdue process does not prevent a state from disallowing consideration of
voluntary intoxication when a defendant’s state of mind is at issu@bmeaedthat “the holding

of Chambers-if one can be discerned from such adaténsive case is certainly not that a
defendant is denied ‘a fair opportunity to defend against the State’s accusatiamsverteritical
evidence’ favorable to him is excluded, but rather that erroneous evidentiangsrakn, in
combination, rise to the level of a due g&ss violatiori 1d. at 53.

The New Jemsy courts’ adjudication of Soto’s cumulative errors claim was not contrary to,
or an unreasonable applicationGifamberdecaus€hamberglid not “clearly establish” thahe
cumulative effect of alleged errors in instructions antha admission of evehce deniedlue
process WhileChambersan be'viewed as ‘clearly establish[ing]’ . . . that a state evidence rule
may not severely restrict a defendant’s right to put on a defense if the anrely without any
reasonable justificatigh Williams v Price, 343 F.3d 223, 232 (3d Cir. 2003pto does not
contend thathe was denieé& meaningful opportunity tpresent a defense as a result of the

exclusion of reliable exculpatory evidence through the application esvidentiary rulest®

10 See United States v. Flemmi@83 F.App’x 117, 126 n.5 (3d Cir. 2007pting that to establish
a constitutional violation und€Zhambers;a defendant must show: (1) he was deprived of the
opportunity to present evidence in his favor; (2) the excluded testimony woulthéawvenaterial
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Therefore, giventhe absence of Supreme Cdaw clearly establishing that the cumulative effect
of alleged errors ijury instructions and in the admission of evidencatesdue process, and that
Soto has not argued that his right to put on a defense was severaegSotohas not shown
that habeas relief is warranted under 8§ 2254(d)(1).

E. Due Process:Felony MurdetPredicate CriméGround Five)

Soto argues in Ground Five that he was denied due process because the juryugsedinstr
that “either robberyhurglary, or kidnapping could be the predicate felony underlying a conviction
of felony murder[, but tlhere was, however, insufficient evidence to suppasthaction of
kidnapping [and] the jury did not indicate and the record does not otherwise reveal wtiieh of
three submitted predicate felonies the verdict was based on.” (ECF No. 1 at 18.)

On direct appeal, Soto argued that trial court erred in failing to merge thelnapping
and robberyconvictionsinto the felony murder conviction for the purposes of sentenasighe
judge did with the burglary conviction, because there was no way to determine whichhoééhe t
alternative predicate feloniesobbery, burglary, or kidnappingdhe jury found to be the predicate
felony. (ECF No. 1221 at 68.) The Appellate Division noted that, “where two felonvesre
committed in the context of a felony murder, only the one that is considered the prisdicate
merges with it [and] the other survives for sentencing purposes,” but held thaalthedtye did
not err in sentencing Soto separately for the two criohesbbery and burglary because the jury
convicted Soto of all three predicate crimes and he did not request a unanimity c8atg&40

N.J. Super. af0. However, in the same opiniotine Appellate Division reversed the kidnapping

and favorable to his defense; and (3) the deprivation was arbitrary or dispropertiorany
legitimate evidentiary or procedural purpose”).
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convictionon the ground that the evidence did not support the convictidnat 75 ("Although
defendant told Maghoub not to move, he did not listen. The two men immediately entered into a
struggle . . . Whatever brief period of time Maghoub may have been confined was merely
incidental to the other crimes for which defendant was convicted: the burglary, ywobber
aggravated assault, and felony.”)

On posteonviction relief, Soto argued thiatal counsel was constitutionally ineffective in
failing to request a unanimity charge on the predicate felaniéght of the Appellate Divisiois
reversal othe kidnapping conviction, becaude jury might have found that the felony murder
conviction was predicated on the kidnapping charge. (ECF No. 12-2848t A 7Fhe Appellate
Division affirmed the denial of this ground substantially for the reasonsdstay the
posteonviction relief court. (ECF No. 2bat 2) Soto also argued that the felony murder
conwction cannot stand because one of the three alternative felony murder predastest
supported by the eviden@nd the jury was not instructed to and did not declare which of the three
felonies it chose as the predicate felony. (ECF No. 25-1 aff89 trial courtrejected the claim
as follows:

This Court finds that this issue was addressed on direct appeal and is, therefore

barred under Rule 3:22 Defendant was convicted not only of the kidnapping,

which was later reversed, but also, convicted unanimously by the jury of burglary

and robbery as well as the reversed kidnapping.

(ECF No. 12-20 at 22.)

This Court notes that the verdict sheet establishes that the jury found Soto dieiloypf
murdert and defined tils crimeas follows “As tothe charge of Felony Murder, that the defendant
did cause the death of Mohamed Maghoub during the commission of, or attempt to commit, or
flight after committing or attempting to commit robbery and or kidnapping and ofabyig
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(ECF No.12-21 at 80.) Although the kidnapping conviction was reversed on direct ajyeetd
lack of evidencethe appellate court affirmed theonvictions for robbery, burglary, and felony
murder. Soto does not cite in his submissions to this Court, and he did not citebnefisson
direct appeal and on appeal from the denial of-posviction relief, anySupreme Court case
clearly establishing thalue process requires the reversal of a conviction for felony murder, where
one of three alternative predicates for a felomyawr conviction is reversed, but the convictions
on the two alternative predicate crimase not reversed. On appeal from the denial of
posteonviction relief, Soto relied oftate v. Harris141 N.J. 525, 563 (1995), for the proposition
that a unanimitynstruction is not required where each of the felonies alleged as predicates for the
felony murder conviction involved distinct actse jury unanimously found the defendgnilty
of each of the predicate felonjeend defendant did not request a unatyimharge. (ECF No.
1228 at 47.) This Court has reviewe#larris. In that case, Harris argued that “the mere
conviction of the predicate offenses did not mandate defendant’s conviction of felongr,murd
and that “the jury should have been charged ithaad to agreéunanimously on the predicate
offenses which resulted in the victim’s dedth.Harris, 141 N.J.at 561. The New Jersey
Supreme Courntejected thimrgumenbecause the jury found Harris guilty of each of the possible
predicate felonies and he did not request a unanimity chargé)eugburtstated indicta that
“there could be concern about the lack of a specific unanimity instruction” if thbadrgcquted
the defendant of one of the predicate feloniéd. at 563

Habeas relief is not warranted on this grolnbedauset concerns state law and “a mere
error of state law is not a denial of due procesSwarthout v. Cookd,31 S.Ct. 859, 863 (2011)

see alscEstelle,502 U.S.at 67-68 (emphasizing that “it is not the province of a federal habeas
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court to reexamine statourt determinations on staev questiony; Smith v. Horn120 F.3d

400, 414 (3d Cir. 1997)[A] state court’s misapplication ofs own law does not generally raise a
constitutional claim”) (citations and internal quotation marks omitte)nson v. Rosemeyén 7

F.3d 104, 110 (3d Cir. 199T7)E] rrors of state law cannot be repackaged as federal errors simply
by citing the Due Process Clause.”5oto has not shown that the New Jersey courts’ adjudication
of this claimwas contrary to, or an unreasonable application of clearly estabSsipeeme Court
holdings.

F. Prosecutorial Miscondudtiolated Due Proces$round Eight)

Soto argues that the prosecutor’'s comments deprived him of a fair trial. &ypcihe
asserts that the prosecutor improperly expressed her personal opinion that “drimaetevas
used on the victim,” that Ivelisa Figueroa’s leg wagsred, and that Timoteo’s testimony was
false the prosecutomproperly referred “to ér own abilities to understaradforeign languagé
and she improperly vouched for the police officers and the credibility of Detectl@ohado.
(ECF No. 1 at 23.) The State argues that the prosecutor’'s comments did not viofatecdss.

Soto raised the prosecutorial misconduct claim in his petition forqoostiction relief and
in his appellate brief, arguing that the prosecutor’'s misconduct was so egtégiotisleprived
Soto of a fair trial. (ECF No. 12-28 at 61-) The Appellate Division affirmed the trial court’s
ruling for the reasons expressed by the trial court. (ECF Nd. &52.) In considering this
claim, the trial court noted that in sumtioa defense counsel attacked the credibility of Detective
Maldonadg as well as the accuracy of and circumstances surrounding Soto’s stateménénand
stated

In response to that, of course, the prosecution, was gfter the defense . . . has to
address this. The prosecution asked the fldg, you think that Maldonado made
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all of this up; in so many words. .. The matter was tried before the jury, and the

guestion was brought up by the defense was, was the admissions of the defendant,

which was, basically, the case, were they believable, so the prosecutiessadd

that. ... The issue was raised by the defense first and then was addressed by the

prosecution as it had to do in doing their job as an adedor the state’s interest.

| do not find that the statements of then fact, they weren't even objected to by

trial counsel because he knew what he had done and said, and that the prosecution

was, in fact, addressing it as they are entitled to ddo riot find that there was a

denial of due process and a fair trial by prosecutor’s statements in summation.
(ECF No. 12-2(at 2425.)

“The ‘clearly established Federal lawelevant[to a prosecutorial misconduct cldims
[the Supreme Court’s] decision Darden v. Wainwright477 U.S. 168. . . (1986), which
explained that a prosecutor’s improper comments will be held to violate the Gomstdnly if
they ‘so infectedhe trial with unfairness as to make the rasgltconviction a denial of due
process” Parker v. Matthews]32 S.Ct. 2148, 2153 (2012) (quotiBgrden 477 U.Sat 181
andDonnelly v. DeChristoforo416 U.S. 637, 643 (1974) As the Supreme Court further noted
in Donnellyv. DeChristofore this ocaurs only if the misconduct constitutesfailure to observe
that fundamental fairness essential to the very concept of justls U.S.at 64. It is not
enough to show that the prosectgaonduct was universally condemne8ee Dardep477 U.S.
at181. The quantum or weight of the evidence is crucial to determining whether theuots
statements before the jury were so prejudicial as to result in a denial of dussprS8ee Darden
477 U.S. at 182Donnelly, 416 U.S. at 644accordMoore v.Morton, 355 F.3d 95, 111 (3d Cir.
2001).

Vouching is a form of prosecutorial misconduct. Improper vouchifignsassurance by

the prosecuting attorney of the credibility of a Government witness througinpeksowledge or

by other information outside of the testimony before the’juynited States v. Walket55 F.3d
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180, 184 (3d Cir. 1998)see also United States v. Lp430 F.3d 190, 211 (3d Cir. 2005)
(Vouching occurs when a prosecuti¢t) assues the jury that the testimony of a government
witness is credible, and (2) . . . bases his assurance on either his claimed persondpknowle
other information not contained in the recgrd The Supreme Court has observed tfidhe
prosecutos vouching for the credibility of withesses and expressing his personal opinion
concerning the guilt of the accused pose two dangers:

such comments can convey the impression that evidence not

presented to the jury, but known to the prosecutor, supports the

chages against the defendant and can thus jeopardize the

defendaris right to be tried solely on the basis of the evidence

presented to the jury; and the prosecstopinion carries with it the

imprimatur of the Government and may induce the jury to thest

Governmernis judgment rather than its own view of the evidence.
United States v. Young70 U.S. 1, 19 (1985). However, where‘{bmsecutds statement of his
belief . . . contained no suggestion that he was relying on information outside die@cevi
presented at trial [and h]e supported his comment by referring to . . . testimonyen.viewied in
context, the prosecutsrremarks cannot be read as implying that the prosecutor had access to
evidence outside the recotdld.; see also Walked 55 F.3d at 184‘f\W]here a prosecutor argues
that a witness is being truthful based on the testimony given at trial, and doesunettias jury
[of] the credibility of the witness based on his own personal knowledge, the prosseugaging
in proper argument and is not voucHing

“On habeas review, . . . prosecutorial misconduct such as vouching does not rise to the level

of a federal due process violation unless it affects fundamental fairness tofathe. . The

relevant questiorof a habeas court is whether those rem@adkanfected the trial with unfairness

as to make the resulting conviction a denial of due protessm v. Kelchner304 F.3d 256, 271
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(3d Cir. 2002) (quotindparden 477 U.Sat 18081) (citation omitted)acoord Parker,132 S.Ct.
at215355.

In this case, Petitioner challengds prosecutor’s expression, in summation, of her
personal opinion that “unwanted force was used on the victim,” and her comment tisat Ivel
Figueroa’s leg was injured, along with rstatement that Timoteo’s testimony at trial (retracting
his prior inconsistent statements) was false. In addition, according tori&stithe prosecutor
improperly referred to her ownreign languagabilities. However, Petitioner has not pointed to
any Supreme Court precedent that would compel a finding thatdbesefstatements constitute
prosecutorial misconduct.

Regarding vouching, as noted above, the Supreme Court’s decidioangwas a clearly
established precedent at the time of the state court rulifggitionertakes issue with the
prosecutor’s statement that “there was not one shred of evidence to prove that David ddaldona
made up this statement ....” (Petition, ECF No. 23t Petitioner also points to a comment by
the prosecutor that the government “did a good job on this catk.” The prosecutor’s
comments about Maldonado and the other police officers do not insinuate that the prosecutor had
access to evidence outside the record, “nor does it contain a personalcesstivanacity.” U.S.

v. Vagharj 500 F. App’x 139, 1486 (3d Cir. 2012). Furthermore, the concerns underlying the
vouching doctrine are not implicated by these statements. Because thetoradidaot refer to
evidence outside the record, there is no concern that defendant could have been tried on the
prosecutor’s opiniomather than thgury’s view of the evidence presented at trialherefore,

these statemesmtwvould not be considered impermissible vouchunglerYoung See U.S. v.

Berrios 676 F.3d 118, 1334 (3d Cir. 2012) (finding no vouching where prosecutor did not point
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to evidence outside the record and, as a result, “the jury could not glean anything about the
prosecutor’'s personal knowledge ....").

More importantly, even if the prosecutor's comments are viewed as troublesbmme,
comments did not so infeSbto’strial with unfairness as to make the resulting conviction a denial
of due process undéine Supreme Court precedentsDHrden or Donnelly As noted above,
there was strong evidence of Soto’s guilt, including his own detailed statemestaatibins in
furtherance of the crimesAccordGooding v. Wynderd59 F. App’x 833d Cir. 2012)affirming
rejection of prosecutorighisconduct claim where statements were “objectionable” but “there was
significant evidence of [the petitioner’'s] guilt.”)The New Jersey couttsejection of the
prosecutorial misconduct claims was not contrary to, or an unreasonable applésduprera

Court precedent.See Lam304 F.3d at 272.

G. Ineffective Assistance of Counsel (Grounds Six and Seven)

Soto claims that counsel was constitutionally ineffective in the following waysthree
occasions, trial couns@iled to se a Spanish languageerprete to discuss strategy with Soto
(who spoke only Spaniyhand counsel used @efendant Robles as an interpreter (Ground Six),
and trial counsel failed to adequately consult with Soto prior to and during trial (Groue) Se

Soto presented his ineffective assistance of counsel claims in his petition for
postconviction relief. After hearing oral argument, the trial court denigefr without
conducting an evidentiary hearing. Soto appealed. The Appellate Divisioneafthe trial
court’s ruling that Soto failed to establish a prima facie ineffective assisihogensel claim with
respect to the use of -@efendant Robles as interpreter:

PCR counsel argued that defendant’s trial counsel was ineffective becausd he us
co-defendant Martin Robles as an interpreter “on at least three separate occasions.”
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During the hearing, it was determined that Robles interpreted conversations
between defendant and his trial attorney on three occasions between September and
December 198. According to Robles, the discussions involved the following
matters: (1) defendant “would be receiving a translator to assist during
interviews,” (2) “the case was not looking good for the [S]tated (3) there was a

court order that allowed “the Jtate to havesome of the defendant’s hair taken for

DNA samples.” In rejecting defendant’s claim that he was prejudicedelysth

of Robles as an interpreter, the court noted that defendant was indicted in October

1996, and his trial began in January 1998. Thus, the trial court correctly

concluded that defendant had failed to establish a prima facie claim of ineffecti

assistance of counsel based on Robles’s limited role as an interpreter because

Robles interpreted relatively insignificant discussitrat took place more than a

year before defendant’s trial.

(ECF No. 25-1 at 9%

However, the Appellate Division remanded Soto’s claim that trial counsel failed to
adequately consult with himnecause PCR court did not make specific findings regarding th
issue, and the State does not object to a remand so that the PCR Court can state stofifading
and conclusions of law ‘regarding the adequacy of defense counsel's conthaiefendant.”
(ECF No. 25-1 at 11.)

On June 19, 2008, the trial court conducted an evidentiary hea(E@F No. 253.) W.
Les Hartman, Soto’s triattorney, and Soto testifiedrguing that trial counsel was ineffective in
failing to properly communicate with him before and during the triahe ffial court issued an
oral opinion on the same dalenying reliefon the grounds that counsel was not deficad,
even if counsel was deficient, Soto did not show a reasonable probability that the outcome of the
proceeding would have been different. (ECF No42&t 57.) Specifically,as to deficient

performanceSoto testified that counsel did not consult with him outside the courtrexcept

11 On April 21, 2008, the New Jersey Supreme Court denied Soto’s petition for certiorahiom t
portion of the Appellate Division ruling. (ECF No. 25-2.)
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when he usedo-defendant Robles as an interpretéd. But the trial judge believed counsel’s
testimonythat he met with Soto, together with a Spanish interpreter from the Puliéindee's
Office, on several occasions at Mercer County dadlwhenever there was a court appearance,
such as a motion or a status confereiiced. The trial judgestated that he

believe[d] that [defense counsel] met with his client every day in court with the

help of an interpreter .. . . He also said fhat discuss[ed] the casdth him to
prepare a defense and [he] met him at the Mercer County Jail. | cannot tind, wi
all due respect, that [defense counsel] would lie about that . . . [T]his Court

provided twointerpreters [during the trial], and in court [defense counsed, sai
[e]very time we were there, we communicatdzbut the case.

(ECF No. 254 at 67.)

As to prejudice, the trial judge found that, even if defense counsel may have beientdef
“I don’t find that the result would have been any différdeacause thevidence in thizase was
overwhelmingland] the Appellate Division said so as well on the direct appelal."at 7. The
Appellate Division affirmed the order denying the postiviction relief application (ECF No.
254.) After quoting from the trigudge’s findings, the Appellat@ivision determined that “the
PCR court’s findings and conclusions are adequately supported by sufficidimecievidence
[and] the court correctly applied the governing legal principles set fortBtriickland v.
Washington466 U.S. 668.” Id. at 8.

As the trial and appellate courts acknowledged in Soto’s case, the Sixth Anméndme
guarantees the accused the “right . . . to have the Assistance of Counsel for his’ddfie8se.

Const. amend. VI. The right to counsel is the right to the effective assistanoanskl, and

12 Petitioner also contends in his Petition that he would have discussed other witvidsses

defense counsel if Robles was not serving as his translator. The tridsjfiddeg that defense
counsel met with Soto, together with an interpreter, throughout tHeigdretagejs a state court
finding—entitled to deferencey this Court—thatdirectly contradicts Soto’s contention.
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counsel can deprive a defendant of the right by failing to render adequatadsigédnce.See
Strickland v. Washingtor466 U.S. 668, 686 (1984). A claim that counsel’'s assistance was so
defective as to require reversal of a conviction has two components, both of whiclanus
satisfied. Id. at 687. First, the defendant must “show that counsel’s representation fell below an
objective standard of reasonablenesdd. at 68788. To meetthis prong, a “convicted
defendant making a claim of ineffective assistance must identify the acts olossscounsel
that are alleged not to have been the result of reasonable professional judgideat890. The
court must then determine whethin light of all the circumstances at the time, the identified
errors fell “below an objective standard of reasonablenesdflifiton v. Alabamal34 S.Ct.
1081, 1083 (2014 )per curiam). To satisfy the prejudice prong, “a defendant need not show that
counsel’s deficient conduct more likely than not altered the outcome in thé casickland 466
U.S. at 693.13 To establish prejudice, the defendant must show that “there is a reasonable
probability that the result of the trial would have been differgbsent the deficient act or
omission.” Hinton,134 S.Ct. at 1083. “When a defendant challenges a conviction, the question
is whether there is a reasonable probability that, absent the errors, tineléastiould have had a
reasonable doubt respectiggilt.” Id. at 1089 (quotintrickland,466 U.S. at 695).

In this case, the trial court and Appellate Division used the clearly ebtdblBupreme
Court precedent to consider Soto’s ineffective assistance of counsel claims, and hefbre
this Gourt indicates that the application of &icklandprongs to Soto’s claims was unreasonable

or even incorrect. In addition, Soto has not shown that the findings of fact with respect to

13 The reasonable probability standard is less demanding than the preponderance déttoe evi
standard. See Nix v. Whitesigdd75 U.S. 157, 175 (198@aker v. Barbp177 F.3d 149, 154 (3d
Cir. 1999).
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counsels performance were unreasonable in light of the evidence presented in tberpogion

relief proceeding. Moreover, whether or not counsel met with Soto frequently enough, and
whether or not Robles accurately interpreted the conversations between Soteasd definsel

on three occasions two years priortte trial, the record in this case demonstrttasthe evidence

of Soto’s guilt, which included Soto’s detailed description of the events surroundingrties,

was overwhelming. Accordingly, the New Jersey courts’ conclusion that 8led fo establish

that there is a reasonable probability that the outcome of the proceeding would Imechié demt,

but for counsel’s deficient performance, was not contrary to, or an unreasappltationof
Strickland’sprejudice prong. Soto is not entitled to habeas relief pursuant to 8 2254(d)(1) or
(d)(2) on his ineffective assistance of counsel claims.

H. Certificate of Appealability

Sotohas not made a substantial showing of the denial of a constitutional rigtgrefore
no certificate of appealabilityill issue pursuant to 28 U.S.C. § 2253(g]B). SeeFed. R. App
P. 22(b)(1); 3d Cir. L.A.R. 22.2.

V. CONCLUSION

This Courtdismisses th@etitionwith prejudiceand denies a certificate of appealability.

s/Freda L. Wolfson
FREDA L. WOLFSON, U.S.D.J.

DATED: Septembe30, 2014
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