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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DELAWARE RIVERKEEPER
NETWORK, et al.,

Plaintiffs, : Civil No. 11-04302JAP)
V. : OPINION

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et al.

Defendant.

PISANO, District Judge:

Plaintiffsthe Delaware Riverkeeper and the Delaware Riverkeeper Nebrauight this
suit under the Clean Water Act, 33 U.S.C. § 1365, againsiriied States Environmental
Protection Agency (EPA); the Administrator of EPA, Lisa Jackaad;the Regional
Administrator of EPA Region 2, Judith Enck; for “repeated and ongoaigtions” of 33 U.S.C.
§ 1342(p) and 33 U.S.C. 81319(a)(dhis case comes before the Court on Defersdambtion
to Dismiss for lack of subject matter jurisdictiomhe Court decides this Motion without oral
argument pursuant to Federal Rule of Civil Procedure 78. For the reasons set forthHielow
case will be dismissed.

l. Background
The Clean Water Act establishes a comprehensive program designed to “restore and
maintain the chemical, physical, and biological integrity of the Nation’s watd8&U.S.C. §

1251(a). It is administered by the EPA and by state agenhbresigha system of cooperative
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federalism.Perhaps the most significant component of theig\ttecreation ofa permit

program calledheNational Pollutant Discharge Eliminati®@ystem (NPDES) The Act
prohibits the discharge of pollutardsectly from a pnt source into a body of water, unless the
facility has obtained aNPDES permifor such discharges. 33 U.S.C. § 1311(a); 33 U.S.C. §
1342(a).In 1987,Congress amendede Clean Water Adb requireNPDES permits for
stormwater discharges frolMunicipal Separate Stormwater Sewer SystemsMS4s. 33
U.S.C. § 1342(p).

The Act initially gives EPAheauthority to administer the permit program, bliows
statedo establish their own programs and apply to the EPA Administrator for approval. 33
U.S.C. § 1342(b). Once the Administrator finds that a state’s NPDES program comifhlitie
minimum requirements of the Clean Water Act and approves it, the staterhasypri
responsibility for administering the permitting system for pollutant dischavgles its
jurisdiction. Id. However, the Clean Water Act requires that EPA retapervisory authority in
states, such as New Jerseith approved permit programs.ofFexample, the Administrator may
withdraw approval of a state progransife finds that it is not being administered in accordance
with the Act’s requirements33 U.S.C. § 1342(b)EPA also retains review of each stetsued
permit, and may prevent a permit from issuing by making a formal objection. 33 §.S.C
1342(d). Relevant to the instant Motion, EPA also retains authoritystaterpermit
enforcement The Administrator must give notice to the state, and ultimately take over the
state’s enforament duties, “[w]henever, on the basis of information available to him, the
Administrator finds that violations of permit conditions or limitationsare so widespread that
such violations appear to result from a failure of the State to enforce such gmrcitions or

limitations effectively.” 33 U.S.C. § 1319(a)(2).



Plaintiffs brought this suiin July 2011under the citizen suit provision of the Clean
Water Act, 33 U.S.C. § 1365, against the HP&Eendantdor “repeated and ongoing violations”
of 8§ 1342(p) thestormwater permit requirement) and 81319(a)i{2¢ EPA enforcement
provision). Compl.  3Specifically, Plaintiffs allege that certain New Jersey municipalities
have approved many development projedth deficient or absent stormwat@anagement
plans over the past decadelaintiffs claim that these towns are therebyblatant violation of
their Municipal Stormwater General PermitSompl. 11 45-53They further allege thdhe
New Jersey Department of Environmental Protedti2iaP) has done nothing to address these
violations and more generally that the DEP enforcement program is ineffe@oatpl. 11 54-
63. Finally, the Plaintiffsclaim that the EPA Defendants have been apprised of this grossly
deficient enforcement, but hafealed to take any action to correct this problem pursuant to 8
1319(a)(2) (quoted above). Compl. 1 70-74.

. Motion to Dismiss

In deciding a Motion to Dismiss, courts must first separate the factual alctlegents
of the claims, and accept all of the weléaded facts as tru&owler v. UPMC Shadysid&78
F.3d 203 (3d Cir. 2009). All reasonable inferences must be malde Ridintiff's favor. Nami
v. Fauver 82 F.3d 63 (3d Cir. 1996Qshiver v. Levin, Fishbien, Sedran & Berm&8 F.3d
1380 (3d Cir. 1994). This Motion to Dismiss is based on a purely legal iskaeppropriate
interpretation of 33 U.S.C. 81319(a)(2).

The sole issue presented by the instant Motion is whether or not § 1319(a)(2) imposes a
mandatory or a discretionary duty on the Administratdinid that widespread state NPDES
permit violations indicates state’s failure to enforceThe citizensuit provision of the CWA

waives sovereign immunity for clainasleging ‘a failure of the Administrator to perform aagt



or duty under this chapter which is not discretionaith the Administratof. 33 U.S.C. 8§
1365(a)(2)seeNat'l Wildlife Fedh v. Browrer, 127 F.3d 1126, 1128 (D.C. Cir. 1997). Thus,
the existence ad non-discretionary duty is a preconditioratatizen suit against EPAnder the
Clean Water Act The Defendarst asserthat this case must be dismissed pursuant to Federal
Rule of CivilProcedure 12(l¢)) for lack of subject matter jurisdictionThe Court has no
jurisdiction to hear the Plaintiffs’ clainbefendants argue, becadke Administrator has
discretion ovemwhether to “find” that violations are so widespread as to indictdéuae to
enforce Should the Administrator choose to make such a finding, then her mandatory duty to
notify the state would be triggered. The Plaintiffs argue in response thptdtisioncreatesa
mandatory dutyo make the initial finding In essace, they argue that the Administrator cannot
simplydecline to make finding in the face of overwhelming evidence of violations.

The Defendants’ argument hinges on the statute’s use of the word “wheneler.” T
statute reads: “Wenever, on the basis ioformation available to him, the Administrator finds
that violations of permit conditions or limitations. are so widespread that such violations
appear to result from a failure of the State to enforce such permit conaditibmstations
effectively’ he shall take certain specified actions. 33 U.S.C. § 1319(a)(2). Courts have
overwhelmingly interpreted analogous provisions to deterthiaghey createdliscretionary
duties and thus could nsérve as the basis fatizen suis against EPA.

Notaly, the Third Circuithas interpreted similarlyworded provision of the Clean
Water Act to create a discretionary duty. This provision involves ceréaimits issued by the
Army Corps of Engineergursuant to the Clean Water Act, and reads “[w]henever on the basis
of any information available to him the Secretary finds that any pessorviolation of any

condition or limitation set forth in a permit . . . the Secretary shall” take specifiectement



actions. 33 U.S.C. 8 1344(s)(1). The Eighth, Ninth and T€émtuits have interpreted another
similar provision of the Clean Water Act, 33 U.S.C. § 1319(a)(3), to create a disanetiaha
Dubois v. Thomas$320 F.2d 943, 948 (8th Cir. 198Bjierra Club v. Whitmar268 F.3d 898 (9th
Cir. 2001) Bravos v. EPA324 F.3d 1166, 1173 (10th Cir. 2003)hat provisionrefersto EPA
enforcement of theameNPDESpermits that are at issue in this case, but deals with individual
violators rather thastatewideenforcement.33 U.S.C. 8§ 1319(a)(3)The Fifth Circuit has ab
interpreted the exact analog to § 1319(a)(3) that appears in the Clean Air Act,@28J.S
7413(a), to create a discretionary du@ity of Seabrook v. Costl659 F.2d 1371, 1374-75 (5th
Cir. 1981). See alsdNY Publicinterest Research Group v. Whan 321 F.3d 316 (2d Cir.
2003) (interpretinghe Clean Air Act42 U.S.C. § 7661a(i)(l)Whenever the Administrator
makes a determination that a permitting authority is not adequately adminisiadiegforcing

a program, or portion thereof .the Administrator shalprovide notice to the state and rhay
apply sanctions)) Ohio Public Interest Research Group v. Whitma86 F.3d 792, 798 (6th Cir.
2004)(same)

It is not merely the resudtof these decisions that guide the Court, but the reasoDing
of the most importariegal principles relied upon is that courts mustsume that the
enforcement duties of the executive branch are discretioffdmg presumption existseecause
enforcementluties implicatemportant, anaften technicalresource allocatioand policy
choices.Heckler v. Chaneyd70 U.S. 821, 831-32 (198%jarmon Cove Condominium Assoc.
v. Marsh 815 F.2d 949, 951-952 (3d Cir. N.J. 1987). The Supreme Court heétkher v.
Chaneythatthe presumption “may be rebutted where the substantive statute has provided
guidelines for the agency to follow in exercising its enforcement powers.” 47@13%3. The

Third Circuitheld that it was not rebutted in the case interpreting 8 1344 (s¢@Brding



erforcement ofArmy Corps permits under the Clean Water.A€Ihe statute imposes no duty
on the Secretary to make a finding of violation, because it contains no guidelities for
Secretary to follow in choosing to initiate enforcement activigarmonCove 815 F.2dat 953.
The very similar languagee.,lack of guidancein the provision before this Court compels the
same result.Plaintiffs claim that the language about “widespread” violations in § 1319(a)(2)
constitutes sufficient guidance to distinguish it from § 1319(a)(3), and rebuts soenpteon of
enforcement discretion. However, this language merely identifies the typsations targeted
by the provision, it does not actually guide the agemntgXercising its enforcement powers.”
Heckler, 470 U.S. at 833.

The D.C. Circuit haalso held that the EPA’s “unitary approad¢b asimilar two-step
statutory duty is appropriate, in interpreting a provision of the Clean Air 4atrieg the
Administrator to take certain actions “whenever . . . he has reason to believat fhatution
from the United States is causing harm inr@ifgn country Her Majesty the Queen in Right of
Ontario v. EPA912 F.2d 1525 (D.C. Cir. 1990nterpreting4d2 U.S.C. § 7415(a)). The court
found that thevord “whenever” showed that Congress intended to leave EPA “a degree of
discretion” as to whethé¢o make the initial finding that would require him to take actimh at
1533. EPA had argued that it could not make the initial finding because there was not enough
information to take the required actions that would folldd:..at 1328-32. The court found that
the ability to make the initial finding was “linked” to the ability to take the requineckdeal
actions, and that therefore EPA’s “unitary” approach to its duty was appropgdass 1533-34.
In other words, the Administrator mayait to complete the first step of her statutory duty until

she is prepared to complete the actions that would then be triggered.



Furthermore, courts must only find waivers of sovereign immunity where théosya
text is unambiguous. Because the United States must not be sued without its conseegsCongr
must “unequivocally” waive its immunity for a suit to lie against the United Stataseoofats
instrumentalities Lane v. Penga518 U.S. 187, 192 (1996YVaivers that do exist must be
narrowlyconstrued in the government’s favad. at 192. See also Dep't of Energy v. Oh&03
U.S. 607 (1992)tnited States v. Nordic Village In&03 U.S. 30, 37 (1992Norton v. S. Utah
Wilderness Alliances42 U.S. 55, 66 (2004). The citizen suit provision of the Clean Water Act
IS an unambiguous waiver of sovereign immunity, but it only applies to the Administrator
mandatory duties under tHatv. Federal appellate courts, including the Third Circuit, have held
that the very language used here did not unambiguously create a mandatory duty in other
contexts Seege.g, Gustafson v. Alloyd C0513 U.S. 561, 570 (1995) (“[I]dentical words used
in different parts of the same act are intended to have the same meaning.”)

The only case interpretirthe very same provision of the Clean Water Act does indeed
support Plaintiffs’ position.Save the Valley v. ERA9 F. Supp. 2d 981 (S.D. Ind. 2000).
However, this case is from the Southern District of Indianajtasdontrary tahe weight of
authorityas described abovéts reasoningwhich is mirrored by the Plaintiffs’ argument before
this Court, does not address the presumption in favor of discretionary enforcement edthe ne
for clear statutory language to find waivers of sovereign immunity. Thiwrogtases
difficult to square witlthe Third Circuit precedent that binds this Cowa$ well as that othe
persuasive appellate opinions described above.

Plaintiffs seek to distinguistimeir case from Third Circuit precedent by noting that
Harmon Covalealtwith enforcement against individual violators, not the “breakdown” of an

entire NPDES mgram, which they claim is at issue he&ee also Save the Vall&9 F.Supp.



at 984, n.4.Plaintiffs argue thato enforce provisions involving individual permit violations,
they can always sue the violators themselves. Where they seek to remedgrisiyis
systematic failure to enforce, they argaeitizen suit against the EPA is their only recourse

The Court does not doubt the gravityRd&intiffs' allegation that New Jerssyfailure to
enforce NPDES permitsindermineghe entire structure of the CWAt is simplyunable to
find that the magnitude of the alleged violation suppihsPlaintiffs legalconclusion. Tk fact
remains thaCongress used nearly identical language to describe EPA’s duties undertithiis sec
asit used insimilar provisions that have been found to create discretionary di8mse.g,
Gustafson513 U.S. at 570The Plaintiffs have failetb counter the reasoning underlying those
decisions particularlythe legal principlesegarding discretionary enforcement and sovereign
immunity. In terms of their alternative recourtiee possibility of suit against individual permit
holders does, contrary to Plaintiff's assertion, continue to prdkita withan opportunity to
seek abatement dieillegal pollution theyallege. 33 U.S.C. 8 1365(a)(1). To the extent they
argue that the Act confers a right to the specific form of recourse thehaegkhis argument is
unsupported by the law.

1. Conclusion

For the reasons set forth above, the Court finds thallden Water Act33 U.S.C. §
1319(a)(2), does not create a mandatory duty for the Administrator that may giteeaisitizen
suit under 33 U.S.C. 8§ 1365(a)(2). Thus, the Court lacks subject matter jurisdiction to hear this

claim, andthe Defendants’ Motion to Dismiss will be granted. Aprapriate Order follows.

/s/ Joel A. Pisano
JOEL A. PISANO
United States District Judge

Dated: April 30, 2012



