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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DIANA FIDANZATO,
Pro Se Plaintiff, : Civil Action No. 11-5132(FLW)
v. 2 OPINION
SOMERSET, HUNTERDON, AND
WARREN COUNTIES VICINAGE 13
JOHN DOES 1-5 AND JIM DOES CORP
1-5, et al.,

Defendants.

WOLFSON, United States District Judge:

The instantcase arises out gro Se Plaintiff Diana Fidanzate (“Plaintiff”)
divorce proceedings wither former husband, Michael Fidanzato.ispleased with the
outcomeof those proceedingslaintiff brings this suit against th&tate judges,who
presided over hrevarious proceedings&long withcourt administratios) as wellas Mr.
Fidanzato andhe prior law firm, including the attorneysyho represented Mr. Fatzao
in the divorce proceedings, for alleged violationyvafious state and federal lawader

numeous legal theoriesThe StateDefendant$ collectivelyfiled their motionto dismiss

1 These defendants include: Superior CodrtNew Jersey, Appellate Division;
Superior Court of New Jersey, Somerset/Hunterdon/Warren Vicinage;
Somerset/Hunterdon/ Warren Vicinage, Family Division; Somerset/HlorteMWarren
Vicinage, Probation Division; Administrative Office of the Courts; Hon. Glenn AnGra
J.A.D.; Hon. Jane Grall, J.A.D.; Hon. Laura M. LeWinn (ret.); Hon. Yolanda Ciccone,
A.J.S.C.; Hon. Julie M. Marion, P.J. Fam.; and Hon. Thomas H. Dilts (ret.). Collectively,
these defendants will hereinafter be referred to as the “Statedaetst?
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pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b))ditionally, defendants, Law Offices
of William P. Deni, Sr., Esq., William P. Deni, Sr., Esq. and Georgia M. Fr&sey,
(collectively, the “Firm Defendants”), move for dismissaltbé claims against them.
Upon reviewingthe State and the Firldefendants’ motionso dismiss, theCourt finds
that Plaintiff has failed tostatea claim, and thus, dr the reasonsset foth below both
motions to dismiss a@RANTED.?
. BACKGROUND

A. Facts Pertaining to the State Defendants

Before recounting the relevant facts, which are derived from the Complaint and
taken as true, the Court notes that Plaintiffs Complaint, in whelads much like
separate statements of legal conclusicather than allegations of facts in support of
Plaintiff's case. Based on what the Court can glean, it appears Faal Judgment of
Divorce Order and a Property Settlement Agreement were dnitetkee Superior Court
of New Jersey, Law Division, Family Part, on August 6, 2001 and July 24, 2001,
respectively. Pl.’'s Compl., T 1. Court proceedings resulting from Plaintiff's diaiite
continue to this day in State Couttl. at { 2.

In the first stancePlaintiff alleges that she has been hearing impaired since 1979

and was diagnosed as hearing impaired in 1986.at f 1718. Based on that

z After the Court’s dismissal of the State and Firm Defendants, the only remainin
defendant is Mr. Fidanzato. While Plaintiff has served Mr. Fidanzato, Mr. Fidanaa

not answered. For the reasons set forth extensively below, it does matr apat
Plaintiff's federal causes of action against Mr. Fidanzabald survive,i.e., Americans

with Disabilities Act and 8§ 1983 Should the Court dismiss those federal claims, the
remainder of Plaintiff's state law claims would also be dismissedeaturt would
decline to exercise supplement jurisdicticdeeWall v. Dauphin Countyl67 Fed Appx.

309, 313 (3d Cir. 2006). In that regard, within ten days from the date of the Order
accompanying this @nion, Plaintiff is directed to inform the Court of her intentions
with respect to her claims against Mr. Fidanzato.
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impairment, Plaintiff asserts that she required hearing devices during coceeg@ings
both at the wte trial and appellate leweld. at { 18. In particular, Plaintiff claims that
before oral argument for the appeal of the family court matter, she requestadi@an a
hearing devicéoth orally and via facsimileld. at 1 1920. However,Plaintiff alleges
that shewas notprovideda hearing device for the proceediogtheappeals curt. Id. at

1 23. Plaintiff asserts théecauseshe could not hear #tat hearingshe was unable to
adequately respontb any inquiresld. at § 30. As a result ofthis alleged lack of
accommodations from the couRJaintiff claims that the State Defendants violated the
Americans with Disabilities Act, 42 U.S.C. § 121@1seq,. Title Il, and applicable state
disability laws.Id. at § 28.In addition, Plaintiff assertgarious state¢ort claimsagainst
the State Defendants. Specificallyithout any supportPlaintiff asserts that th8tate
Defendants (1)iolated the New Jersey Law Against Discrimination (“NJLAD”); (2)
committed abuse of process; (3) harassed Piairflj negligently and intentionally
inflicted emotional distress; and (5) committed slander and slq®iese See Idat 1
126, 131, 135, 139, 143, 147, 151. Moreover, Plaintiff alleges that the State Defendants
conspired to violate the frivolous litigation statute anmdcommit abuse of process,
harassment and intentionafliction of emotional distressSee Idat 1 156, 160, 164,

1683

3 Apparently, according to defendants, this is not the first time Plaintiff has
attempted to bring these claims against them. By wagoofplaint dated October 3,
2007, filed with the New Jersey Superior Court, Plaintiff alleged virtually iickint
violations of her rights as contained in her current Complaint before this Court. That
complaint, unsurprisingly, was dismissed against diértdants by the State Court. It
appears that Plaintiff, disappointed with the State Courts’ decisions againatt&epts

to rehash her meritless claims here.



Unrelated to her disabilities claimBJaintiff also lists — albeit in a conclusory
fashion —numerous “ifractions” which Plaintiff claimghat the State defendantsave
collectively comnitted. In sum, Plaintiff alleges that the State Defendants entered orders
outside of their jurisdiction and without legal basis, terminated child support and
wrongfully collected child support from her child support account, collected sanctions
from her child support account, failed to provide necessary legal documents to her,
engaged in dishonesty, deceit or misrepresentation and engaged in misc&eduictat
11 4546, 65. Furthermore, Plaintiff goes on to allege that the State Defendants violated
the Rules of Professional Conduct and the New Jersey Court Rules, engaged in an
extortion scheme and took property from Plaintiff, created a false record, hradést
agains Plaintiff and committed numerous instances of criminal and civil fraBde Id.
at 1 80, 883, 85, 94. Because of these violations, according to Plaintiff, she and her
child have been deprived of their rights under due process. Plaintiff deneandges in
the amount of $40,000.00, compensatory damages, consequential damages, punitive
damages and preand posjudgment costs and interestSeeld. at p. 79, Prayer for
Relief. In addition to money damages, Plaingéieks injunctive relief to enjo the
alleged violations of the ADAId. Plaintiff also demands injunctive relief in the form of
vacation of State Courts’ Orders from November 20, 2009 to the present, the halting of
her child support payments to herlexsband, and the issuance ofeyeddemandinghat
the State Defendants alloa “separate agency to handle customer disputes for child
support, child support enforcement and court orddi.”

B. Facts Pertaining to the Firm Defendants



Plaintiff's factual allegations against thari Defendants are even less specific
and cursory. While little or no facts regarding the state court proceediagsrucial
aspect of Plaintiffs Complaint were included in Plaiiff's Complaint, a summary of
those proceedings is importantuadersand the nature of Plaintiff's claimsThe Firm
Defendants were retained by Mr. Fidanzato in 2009 to represent him in his divorce
proceedings with Plaintiff. According to the Firm Defendants, Plaintiff wasxatious
litigator in her divorce proceedindsin particular, after Plaintiff's divorce was finalized,
Plaintiff continued to file motions in state court resulting in a total of ttwwty motion
hearings.Importantly, the Firm Defendants point out that the Stater€Cooted in one of
its opiniors, in strongly worded languag#hat all future motions filedh state courby
Plaintiff would not be scheduled and that no response woubltlbeoy Mr. Fidanzato
Needless to say, the Firm Defendants and Mr. Fidanzato were embrdiedstiate court
litigation as a result oPlaintiff's habitual filing of moibns and appeals.

By the tone of Plaintiff's accusations in her Complaint and the Firm Defendants
recitation of thetorturous procedural history of the state court proceedings, the
relationship beveen Plaintiff and the Firm Defendantsinsleedstrained. Prior to this
case, Plaintiff has continually accused the Firm Defendanistef,alia, violating ethics
guidelines and fraud. Theses prior baseless allegatiarisch have all been dismissed
by state court- have now made their way into the Complaint in this case. The Court will

not repeat all of Plaintiff'sluplicitous allegations in this Opinion.

4 Independently, the Court has also reviewed the orders and opinions executed by
various state courts related to Plaintiff's divorce proceedings. In thatrelga Court
will take judicial notice of the existence of these court documents.
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The gist of Plaintiff's complaints is that the Firm Defendants failed to follow the
rules d the court and court lawsnd that the Firm Defendantkiled to takeany
corrective actios after Plaintiff sent them ceaseddesist letters. Plaintiff gripebat
thatthe Firm Defendantled papers with the state couftsr the sole purpose toahass,
intimidate andfinancially destroy” plaintiff. I1d. at  49. In addition, without any
specifics, Plaintiff allegethatthe Firm Defendants “fail[ed] to disclose a material fact to
the tribunal when disclosure is necessary to avoid assisting aal,illeriminal or
fraudulent fact by the client,” and as a result, ttiefendants were dishonest, fraudulent
and deceitful.Id. at  63. Plaintiff goes further to accusagain without any specifics
- the Firm Defendants of creating a false recordraer to extort property from Plaintiff.
Based on these actions, Plaintiff believes that her and her children’s rights have bee
violated and as such, she is entitled to relief.

C. The Complaint

In Plaintiffs Complaint, achof the sixteen causes afteon is asserted against all
defendantsalbeit there is no factual support for any of the asserted clairentiff
alleges that all defendang®) violated the frivolous litigation statuteN.J.S.A. 2A:1559
et seqg. (2) commited abuse of process; Xdarassed her; (4) committed negligent
infliction of emotional distress; (5)ntentionaly inflicted emotional distressupon
Plaintiff, (6) slandezd her (7) committed slander per se;)(Bonspired to violate the
frivolous litigation statute; (Oconspireél to commit abuse of process; (I&brspired to
commit harassment; (Jtonspired to commit intentional infliction of emotional distress;
(12) committed fraud; (13)ommitted negligencg14) violated her civil rights under the

Americans with Disabilitieg\ct of 1990, 42 U.S.C§ 12101,et seq (“ADA”) , Title I,



and 42 U.S.C.81983; (15 committed misconduct in violation of her civil rights
including New Jersey’s law against discriminat{t™\JLAD”) ; and(16) committed fraud
and misconduct, as well &gaged in unethical activities, deceptive conduct, criminal
conductcriminal acts, and mail fraud in violation of havil rights, including 18 U.S.C.
1341°

In the instant matters, the State and Firm Defendants move separateigmniss
Plaintiff's claims against them. Plaintiff opposes the motions by filing a response that
reads much like her Complaint.n that response, Plaintiff advisdse Court that she
would be seeking legal representation. However, to date, no attorney has entered an
appearace on behalf of Plaintiff.
. STANDARDS OF REVIEW

A. Standard of Review

1. Subject Matter Jurisdiction

The State Defendant@ssertion of Eleventh Amendment’s sovereign immunity is
a challenge to this Court's subject matter jurisdictBlanciak v. Allegheny Ludlum
Corp., 77 F.3d 690, 694 (3d Cir.199¢Eleventh Amendment is a jurisdiction bar which
deprives federal courts of subject matter jurisdictiorsfinger v. N.J.No. 07~5561,
2008 WL 4126181, at *2 (D.N.J. Sept.4, 2008).

When jurisdiction ischallenged pursuant to Rule 12(b)(1), the plaintiff bears the

burden of persuading the court that subject matter jurisdiction ekedts.Packages, Inc.

5 To the extent Plaintiff’s mail fraud claim is premised upon 18 U.S.C. 1341, which
is a criminal statie, that cause of action has no merit since Plaintiff does not have a
private right of action under that statutory provisidlones v. TD Bankd68 Fed. Appx.

93, 94 (3d Cir. 2012). In that regard, because Plaintiff does not otherwise specify another
staute under which she is pursuing her “mail fraud” claim, the Court will constrireasuc
claim as state common law fraud.



v. Fidelcor, Inc.926 F.2d 1406, 1409 (3d Cit991) In considering a motion pursuant to
Rule12(b)1), the district court must distinguish between factual and facial challemges t
subject matter jurisdiction. Where a defendant contends that the plaintiffgatotdid

not properly plead jurisdiction, the court need not consider extrinsic documents, and must
“consider the allegations of the complaint and documents referenced thedesttached

in the light most favorable to the plaintifiGould Electronics, Inc. v. U.$220 F.3d169,
176(3d Cir. 2000) Mortensen v. First Federal Sav. & Loan As$A49 F.2d 884, 891 (3d
Cir.1977) Thus, “[w]lhere an attack on jurisdiction implicates the merits of plaintiff's
federal cause of action, the district court's role in judging the facts may be mor
limited.” Martinez v. U.S. Post Offic8/5 F.Supp. 1067, 1090 (D.N.J.
1995)(citing Mortensen549 F.2d at 891).

Should factual issues arise regarding subject matter jurisdiction, the court ma
consider exhibits outside the pleadinglartensen549 F.2d at 891Iindeed, “the trial
court is free to weigh the evidence and satisfy itself as to the existence ofvés tpo
hear the caseld. No presumption of truthfulness attaches to the allegations of the
complaint insofar as they concern subject matter jurisdidimmtensen549 F.2d at 891
“When resolving a facal challenge, the court may consult materials outside the
pleadings, and the burden of proving jurisdiction rests with the plairtédical Society
of N.J. v. Herr191 F.Supp.2d 574, 578 (D.N.J. 200&)ing Gould,220 F.3d at 176

2. Rule 12(b)(6) Standard

When reviewing a motion to dismiss on the pleadings, courts “accept all factual

allegations as true, construe the complaint in the light most favorable to théfpkamal

determine whether, under any reasonable reading of the complaint, tteffplzay be



entitled to relief.”Phillips, 515 F.3d 224, 233 (3d Ci2008)(citation and quotations
omitted). InBell Atlantic Corporation v. Twombl$50 U.S. 544(2007) the Supreme
Court clarified the 12(b)(6) standard. Specifically, the Court “retirdhe language
contained irConley v. Gibsor355 U.S. 41, 4546 (1957) that “a complaint should not
be dismissed for failure to state a claim unless it appears beyond doubt thatrii plai
can prove no set of facts in support of his claim which wealitle him to relief.”ld. at
561 Quoting Conley,355 U.S. at 4546).Instead, the factual allegations set forth in a
complaint “must be enough to raise a right to relief above the speculative ldvat.”
555. As the Third Circuit has stated, “[tjhe Supreme Colwtemblyformulation of the
pleading standard can be summed up thus: ‘stating ... a claim requires a comfgaint wi
enough factual matter (taken as true) to suggest ‘the required elementddds not
impose a probability requirement atetipleading stage,” but instead ‘simply calls for
enough facts to raise a reasonable expectation that discovery will revealcevidéthe
necessary element.Phillips, 515 F.3d at 234qloting Twombly550 U.S. at 556).

In affirming thatTwomblystandads apply to all motions to dismiss, the Supreme
Court recently explained the principles. “First, the tenet that a court mugitaas true
all of the allegations contained in a complaint is inapplicable to legal conclusions.”
Ashcroft v. Igbal556 U.S. 662, 6682009); Fowler v. UPMC Shadysid&/8 F.3d 203,
210411 (3d Cir.2009) “Second, only a complaint that states a plausible claim for relief
survives a motion to dismisdd. at 1950. Therefore, “a court considering a motion to
dismiss can choose to begin by identifying pleadings that, because they avecriban

conclusions, are not entitled to the assumption of tridhUltimately, “a complaint



must do more than allege the plaintiff's entittlement to relief. A complaint has to ‘show’
such an emlement with its facts.Fowler,578 F.3d at 211.

The Third Circuit recently reiterated that “judging the sufficiency pfeading is
a contextdependent exercise” and “[sJome claims require more factual explication than
others to state a plausible clafor relief.” West Penn Allegheny Health System, Inc. v.
UPMC, 627 F.3d 85, 98 (3d Ci010) This means that, “[flor example, it generally
takes fewer factual allegations to state a claim for simple battery than to state aclaim f
antitrust conspiracy.ld. That said, the Rule 8 pleading standard is to be applied “with
the same level of rigor in all civil actiondd. (quoting Igbal,129 S.Ct. at 1953).
1. DISCUSSION

A. The State Defendants

1. Sovereign Immunity

There are variougreclusion and immunity doctrines that would bar Plaintiff's
claims. The most fundamental of which is the Eleventh Amendsneotvereign
immunity. The State Defendantsorrectlycontend that this type @mmunity bars all of
Plaintiff's claimsagainst them, except for clairasserteghursuant to the ADABecause
an assertion of immunity undéne Eleventh Amendment is a facial attackhis Court’s
subject mattejurisdiction, the Court will only consider Plaintiff's Complaint and any
documentgelied upon andttached thereto Before the Court begins the analysiside
from Plaintiffs ADA claim, Plaintiff's claims can be separated into two categories:

federal causes of actigqursuant to 42 U.S.C. § 1983 and Titlealhd state law based tort
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claims including violations of the frivolous litigation statute, N.J.S.A. 2A5E6° See,
supra(Counts One- Thirteen, Fifteen andigeen);Segal v. Lynch413 N.J. Super. 171
195 (App. Div. 2010).

The Eleventh Amendment provides that “[t]he judicial poofethe United States
shall not be construed to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by citizens of another state,ocittizeys or subjects of
any foreign state.” The amendment precludes federal jurisdiction over a statethbsen
states consent to suiBeePennhurst State School & Hosp. v. Haldermé&st U.S. 89,

99 (1984) The immunity from suit extends to agencies, departments and officials of the
state when the state is the real, substapaaly in interestld. at 10:02;Alabama v.
Pugh,438 U.S. 781 (1978).

Sovereign immunity appliesven if the state is notrsamed party to the action,
“‘as long as the states the real party in interest.Carter v. City of Philadelphial81
F.3d 339, 347 (3d Cirl999) QuotingFitchik v. New Jersey Transit Rail Operations,
Inc.,873 F.2d 655, 659 (3d Cit989). Thus, a plaintiff may not evade or circumvent a
defendans assertion of sovereign immunity by purposefully omitting the state as a
formal paty to a complaintChisolm v. McManimorg75 F.3d 315, 3223 (3d Cir.
2001). InFitchik, the Third Circuitexplainedthat the state is a pafig-interest when
“the judgment sought would expend itself on the public treasury or domain, or interfere

with the public administration, or if the effect of the judgment would be to restrain the

6 With respect to Plaintiff's claim under Title II, Plaintiff does not specify
which federal act she intends to pursue. This ldalasity does not meet the pleading
requirements, and therefore, the Court dismisses any claims Plaintiéf uader Title II.
Even if this claim were viable, the State Defendants would be immunized bietrenth
Amendment for the reasons set forth later in this Opinieg infra.
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Government from acting or to compel it to a&73 F.2d at 659. In other words,
sovereign immunity is appropriate if the named defendant is an “arm of thé Beates
v. LakewoodNo. 03-1025, 2005 WL 1863665, at *3 (D.N.J. Aud, 2005)(citing
Chisolm,275 F.3d at 323).

TheFitchick court also set forth a thrdactor testwhen determiningvhethera
defendant ien “arm of the state” entitled to sovereign immunifyhe® factors include
“(1) whether payment of a judgment resulting from the suit would come from the state
treasury, (2) the status of the entity under state law, and (3) the erdagree of
autonomy.”Fitchik, 873 F.2d at 65%ee alsdCollege Sav. Bank v. Florida Prepaid
Postsecondary Educ. Expense Bd8 F.Supp. 400, 4009 (D.N1996)(precluding suit
where “the judgment sought would expend itself on the public treasury or domain, or
interfere wth the public administration.”) (internal citation ott@d). In applying this
threefactor test, the Third Circuit noted that not all three factors are to be gineah e
weight; rather, the first inquiry- whether any judgment wouldebpaid from the state
treasury-- is the most important questi@nd genally proves dispositiveFitchik, 873
F.2d at 659Febres v. Camden B@f Educ.,445 F.3d 227, 229 (3d Ci2006);Davis,

2005 WL 1863665, at *3.

In particular, mder the Fitchik test it is well-established thatstate courts, its
employees, and the judges are entitled to immunity under the Eleventh Amendment
because they are part of the judicial branch of the state of New Jersey, anoreheref
considered “arms” of the stdateDongon v. Banar363 Fed.Appx. 153, 156 (3d Cir.
2010) ¢iting Johnson v. Newlersey 869 F. Supp. 289, 298 (D.N.J. 2001Here,

considering that the State Defendartsncluding court administrations and judicial
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officers --are all judicial in nature, they are considered an “arm” of the State of New
Jersey for the purposes okelzenth Amendment immunit§aee Id.

However, “[a] Statess immunity from suit is not absolutdombardo v.
Pennsylvania,540 F.3d 190, 195 (3d CiR008). “[T]here are only three narrowly
circumscribed exceptions to Eleventh Amendment immunity (1) abrogation bgpfAct
Congress, (2) waiver by state consent to suit; and (3) suits against individigeal st
officials for prospective relief to remedy an ongoing violation of federal” IBvA. ex
rel. E.S. v. Stat®Operated Sch. Dist344 F.3d 335, 345 (3d Ci2003) ¢iting MCI
Telecomms. Corp. v. Bell Atlantleennsylvania Serv271 F.3d 491, 503 (3d Cir.
2001),cert. denied537 U.S.941 (2002.

As to the first exceptignt is clear thatthere isno Congressional abrogation of
New Jersey’s immuty under tle state tort claims dts immunity under 42 U.S.C. 88
1983 or 1985SeeQuern v. Jordard40 U.S. 332, 341 (1979) Seeney v. Kavitski
866 F. Supp. 206, 209 (E.D. Pa. 1998)milarly, as to the secondcenaripwhile there
are some narrowldefined exceptions which do not apply here, New Jersey has not
unequivocally waivd its sovereign immunity by enacting the New Jersey Tort Claims
Act. SeePenny v. Borough of Wildwood Cre&8 Fed. Appx. 137, 138 (3d Cir. 2002);
N.J.S.A. 59:1-14. RegardingPlaintiff's claims under NJLAD, “[tlhe State has not
explicitly waived Eleventh Amendment immunity for claims brought in federattcou
under the NJLAD.Bennett v. City of Atl. Cit@88 F.Supp.2d 675, 683
(D.N.J.2003)citing N.J .S.A. 810:5-12(a)). Indeed,"New Jersey has not stated ‘by the
most express language’ that it is open to private suits under the NJLAD in federal

court.”Garcia v. Richard Stockton Colk10 F.Supp.2d 545, 550 (D.N.J

13



.2002)(citing N.J.S.A. 88 10:%(e),10:5-13). Finally, the State of New Jersey has not
waived its sovereign immunity with respect to 8 1983 claims in federal dgligtzwa v.
United States282 Fed. Appx. 973, 976 (3d Cir. 2008).

With respect tahe last exceptiongachof the individual state dfendang was
sued for violations thadllegedlyoccurred when he or she was actingpig orher official
capacity.While Plaintiff has brought claims agairesdch of the state judiciaktendants
both individually and in his or hefficial capacity, it is clear tha®laintiff’ has not pled
any claims againsthese defendants their individual capacityln analyzing liability
under8 1983, fo]bviously state officials literally are persons. Busuit against a state
official in his or her official capacity is not a suit against the official but ratha suit
against the officiak office. As such, it is no different from a suit against the State itself.”
Will, 491 U.S. at 71 (citations omittetl)Accordingly, none of the exceptionsf
sovereign immunitys presentn this case.

In sum, Congress has not abrogated immunity in this instance, neta3ersey
otherwise waived its immunityo either the federal or state law clainesserted by
Plaintiff. Therefore insofar as Plaintiff's claims againdte State Defendants do not
concern the ADA, this Coutacks subject mattgurisdiction to hear such claims as they
are barred by Elevéim Amendment.

2. Americanswith Disabilities Act

7 Moreover, because all of Plaintiffs’ claims, including her ADA claim, agairst th
individual judicial officers and administrators relate to those defendanishagn their
official capacity, those claims are barfggthe doctrines of judicial immunity amplisat
judicial immunity. See Dongon363 Fed. Appx. at 156 (“any actions taken by those
charged with the responsibility of carrying out a court's order would be barrec by th
doctrine of absolute quagidicial immunity”); Briscoe v. LaHug460 U.S. 325, 334
(1983)(“judges are entitled to absolute immunity from liability based on actions taken in
their official judicial capacity).
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With regardgo Plairtiff’'s claimsagainstthe individual state judicial defendants,
i.e., judges and court administratanaderTitle Il of the ADA (public entities)the State
Defendants argue thatichclaims must be dismissed becaUsie Il of the ADA does
not provide for individual liability. This Court agrees.

“Title Il of the ADA validly abrogates state sovereign immunity insofar as it
creates a private cause of action for damages adgheState$or conduct that actually
violates the Fourteenth Amendmenitlhited States v. Georgj®46 U.S. 151, 126 S. Ct.
877 (2006)(emphasis addedHowever,as noted earlient is clear that Plaintiff has
lodgedher claims specifically at individual state judiciafendants- in their official
capacity-- in this matter Plantiff claims that she is hearing impaired, timt hearing
devices were provided to her at her Appellate Division oral argument, that tlkee Stat
Judicial Defendants knew that she was hearing impaired, and that as a rekalt of
alleged failure to proviel her with a hearing aighe“could not hear” and thus could not
“adequately respahat [the] hearing.” Pl.’s Br. 1 6-8. As a result, she claims that, among
other things, the individual state defendawitslated Title Il of the ADA. Howeer,
individuals, sued in their official capacities, are not "public entities" under & @nd
are not subject to liability thereund&eeEmerson v. Thiel Colleg@96 F.3d 184, 189
(3d Cir.2002) suggesting in dicta thdindividuals [sued in their official capacitiedre
not liable under Titles | and Il of the ADA"Garcia v. S.U.N.Y. Health Sciences Citr.
280 F.3d 98, 107 (2d Cir. 2001)Thereforeto the extenthat Plaintiff's daims under

Title 1l of the ADA are asserted against the individual state judicial defendhote

8 Numerous circuits and district courts have found that individuals suediin th
official capacities are not subject to liability under Title Il of the AD®eg e.g., Garcia
v. S.U.N.Y. Health Sciences C#80 F.3d 98, 107 (2d Cir. 2001).
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claims aredismissed SeeMutschler v. SCI Albion Chief Health Care Adminstratdo,
09-265, 2010 U.S. Dist. LEXIS 100433, at *15 (W.D. Pa. Sep. 23, 2010).

Likewise, Plaintiffs ADA claims against the various stagblic entities, i.e,
Superior and Appellate courigtealsodismissed for failure to state a claintitle Il of
the ADA provides that “no qualified individual with a disability shall, by reasbsuch
disability, be excluded from participation in or be denied the benefits of the eservic
programs, or activities of a public entity or be subject to discrimination bysaadly
entity.” 42 U.S.C. § 12132. Under thatatutory scheme, a plaintiff is required to allege
the following elements: (1) she is a qualified individual with a disability within the
meaning of the statute; (2) she is being excluded from participation in, ong denied
the benefits of the sé@ces, programs, or activities of a covered entity, or is otherwise
being discriminated against by the entity; and (3) such exclusion, denial oft®eoefi
discrimination is due to the plaintiff's disabilitBowers v. National Cadigiate Athletic
Association 475 F.3d 524 (3d Cir. 2007¢ornell Companies, Inc. v. Borough of New
Morgan 512 F. Supp. 2d 238, 262-63 (E.D. Pa. 2007) (citations omitted).

Here, Plaintiff clearly has not pled sufficiently @tma faciecase. Indeedyy
merely asserting that she is “hearing impaireBlaintiff's assertion of disability is
conclusory. See Wahl v. WechiNo. 160010, 2010 U.S. Dist. LEXIS 99363, at *2%
(W.D. Pa. Sep. 21, 2010). Rather, as noted above, Rlainist allege thasheis a
“qualified individual” with a disability within the definition of the ADA.In that
connection, Plaintiff's allegations regarding her disability must inclizdehysical or
mental impairment that substantially limits one or more major life activities of such

individual.” 42 U.S.C. § 12102(1); 29 U.S.C. § 705(20)d&eWilliams v. Phila. Hous.
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Auth. Police Dep,t380 F.3d 751, 761 (3d Cir. 2004)eidow v. Scranton Sch. Dijst.
2009 U.S. Dist. LEXIS 73622, *14 (M.D. Pa. Aug. 19, 2009). Plaintiff simply states that
she is hearing impaired; she does not allege any facts regarding the extest of
impairment and how her impairment limits her life activities. Without those allegations,
Plaintiff has not met her pleading requirement uriderfirst element of her ADA claim.
Moreover, Plaintiff simply does not allege the third elemethtat the failure of receiving
a hearing aid was the result of discrimination lbagart of the State DefendantSee
Bowers 475 F.3d at 553Plaintiff simply avers that she did not receive a hearing aid and
therefore, the State Defendants violated the ADA. Those allegations are nogrsuffic
Accordingly, Plaintiffs ADA claims against all of thstate public entities are dismissed
without prejudice. However, Plaintiff's ADA claims against the individual state
defendants are dismissed with prejudice.

B. TheFirm Defendants

The Firm Defendants contertthat Plaintiff's claims against thershould be
dismissed for failure to state a claimhe Court is mindfulthat the sufficiency of thipro
sePlaintiffs pleading must be construedbdrally in favor of Plaintiff, even
afterlgbal. SeeErickson v. Pardus51 U.S. 89(2007). Howewer, when construing
Plaintiffs Complaint liberally, it is clear that Plaintiff'sclaims against theFirm
Defendantslo not meethe Igbal standard The Court shall examine each of Plaintiff's
causes of action against the Firm Defendants below.

1. Count 1: Violations of Frivolous Litigation Statute
Plaintiff claimsthat the FirmDefendants violated N.J.S.A. 2A-B®, otherwise

known as the Frivolous Claims Act (“NJFCADy filing frivolous motionsin her state
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court divorce proceeding$he FirmDefendats assert that since Plaintdid not meet
the procedural requirements of New Jersey Court Rulé&,1Plaintiffs NJFCA claim
must be dismissed heCourt agrees.

Under the NJFCA, “[a] party ... seeking an award under this section shall make
application to the court which heard the matter. The application shall be supported by an
affidavit.” N.J.S.A 2A:15-59.1 The legislative statement accompanying the NJFCA
provides clarity as to the statigepurpose, which is to “[pfmit the recovery of
attorneys fees in a civil suit when the legal position of [a] qaevailing party was not
justified.” Id. To recover attornég fees under the NJFCA, the statute provides that a
party cannot file its request for relief in a counterclés®eMruz v. Caring, Inc.39
F.Supp.2d 495, 507 (D.N.J.1998progated on other grounds,S. Express Lines Ltd.

V. Higgins,281 F.3d 383 (8 Cir.2002)(“Applying a similar interpretation to the term
‘application,’ surely, if the New Jersey Legislature intended for a party tableeto
recover attorneysfees under the NJFCA by counterclaim, the legislature would have
said as much in the text of the statute.”).

Instead, a party wishing to avail itself of the NJFCA must proceed by way of
motion. Evans v. Prudential Property and Casualty Insurance 228, N.J.Super. 652,
663-64 (Law Div.1988)(“The avenue to be followed is that of a motioim”)re
Kraeger,No. 99-0026 1999 WL 342762, at *6 (BankE.D. Pa. May 24, 1999)'Based
on the language of this statute, relief cannot be sought therebgdereans of a
counterclaim.”). Furthermore, New Jersey Court Rules provide that “[n]Jo such motion

shall be filed unless it includes a certification that the applicant servadmnibtice and
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demand pursuant to R. 15to the attorney goro se party who signed or filed the paper
object to.” N.J. Ct. R. 1:&{b)(1).

Here, Plaintiffassertdher petition for fees and costs under the NJFCA as part of
her Complainthot as amotion as requiredyy the statuteln addition, Plaintiff has not
pled or otherwise indicated that ghr@perly served written notice or demandta Firm
Defendants. Accordingly, Plaintiff has not complied with the procedural rules.

Even if Plaintiff had proceeded properythat is, by way of motiomvith proper
service and notice- Plaintiff's frivolous litigation claim under the NJFCA would be
premature, ashecannot establish thahe isthe prevailing party in this matter or any
othermattes. SeeVenuto v. Carella, Byrne, Bain, Gilfillan, Cecchi & StewariCR11
F.3d 385, 392 (3d Cir.1998)The Frivolous Claims Act authorizes a winning party,
including a defendant, to recover the costs of litigation and attdrfess when it has
been made a party to a frivolous claimChernin v. Mardan Corp244 N.J.Super. 379
381-82 (Ch.Div. 1990);First Atlantic Federal Credit Union v. Pere291 N.J.Super.
419, 432(App. Div. 2007)(“To successfully invok&.J.S.A. 2A:1559.], a party must
‘prevail.’”). Thus, because Plaintiff failetw follow the procedural requirements of the
statute and because slimas not pled she wasprevailing party, Plaintiff's NJFCA claim
is dismissed

2. Count 2: Abuse of Process

Plaintiff next claims thafFirm Defendants committed abuse of process by filing
numerous motions fahe sole purposef intimidatingand haraseg her. In response,
the FirmDefendantsretortthat any motioror applicationfiled in state courtvaswithin

the letter of the lawpr merely as a response Plaintiff's vexatious motion practice
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order to avoid a default judgment fronbeing entered. Th€ourt finds that because
Plaintiff has not pled anlterior motivation behid thesefilings by the FirmDefendant,
her claimmust be dismissed.

To properly plead the tort of abuse of pregea party must allege sufficiently
these elements: (1) ulterior motive; and (2) “further act after the issuangeadss

representing the perversion of the legitimate use of the proc&=eTare v. Bank of

Am., No. 07583, 2009 U.S. Dist. LEXIS 23125, at *18 (D.N.J. Mar. 24, 2009) (citing

Simone v. Golden Nugget Hotel & Casjn®44 F.2d 1031, 10387 (3d Cir. 1988)).

Here,Plaintiff cannotand does not point to a single motion or response filed by the Firm
Defendantghat served no legitimate legaligpose Indeed, Plaintiffpleadsno factual
support whatsoeveor her theory thathe Firm Defendants filed motions for ulterior,
harmfulreasons Other than her conclusory and inflammatory allegations of wrongdoing,
Plaintiff has not pled sufficientlyhe elements of abuse of process. Thus, the abuse of
proces<glaimis dismissed
3. Count 3: Harassment

Plaintiff allegesthat the Firm Defendastharassed Plaintiff byiling certain
motionsin state court The FirmDefendantsarguethat none of their @ammunications
with Plaintiff or otherwise amount to a violation of N.J.S.A. § 2C:33-4.

The harassment provision of N.J.S.A. 2C:33-4 provides that:

“...a person commits a petty disorderly persons offense if, with purpose to harass
another, he:

a. Makespr causes to be made, a communication or communications

anonymously or at extremely inconvenient hours, or in offensively coarse
language, or any other manner likely to cause annoyance or alarm;
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b. Subjects another to striking, kicking, shoving, or other offensive touching, or
threatens to do so; or

c. Engages in any other course of alarming conduct or of repeatedly committed
acts with purpose to alarm or seriously annoy such other person.

A communication under subsection a. may be deemed to have bdereither at
the place where it originated or at the place where it was received.

N.J.S.A. 2C:33-4.

Here, Plaintiff does not plead a single communication wher¢he Firm
Defendants’ actions or words could be construed as harassment under the aforethention
elements. Nor does Plaintiff point to any other behaviors by those defendants that could
rise to the level of offensive touching, kicking or alarming condBintiff simply
asserts that all of communicatiomsadeby the Firm Defendants were meanthiarass
her. Again, these averments aneade with no factual support whatsoeverhus,
Plaintiff's harassment clains dismissed.

4. Count 4: Negligent Infliction of Emotional Distress

Next, Plaintiff alleges thathe Firm Defendants negligelyt inflicted emotional
distressupon her byfiling numerous motionand committing other conductn state
court. Plaintiff has not met the pleading requirements for negligent infliction of
emotional distress. Indeed, a the New Jersey Supreme Court summarized in
Jablonowska v. Suthet95 N.J. 91 (2008), an individual in New Jersey can maintain an
independent tort action for negligent infliction of emotional distress in twonicessa “A
plaintiff can demonstrate that thefdndant's negligent conduct placed the plaintiff in
reasonable fear of immediate personal injury, which gave rise to emotiomatslithat
resulted in a substantial bodily injury or sicknestd” at 104. Alternatively, a plaintiff

can state @rima facie claim for negligent infliction of emotional distress by satisfying
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the four elements set forth Portee v. Jaffee84 N.J. 88 (1980). Thiatter scenario is
not applicable in this casesit involves bystander liability.

Here, most fundamentally, Plaintiff does natlege that her emotional distress
resulted in a substantial bodily injury or sicknassa consquence of Defendants’ filings
or other conduct, and therefore, this claim is dismissed.

5. Count 5: Intentional Infliction of Emotional Distress

Without any credible allegationRlaintiff accusesthe Firm Defendantsof
intentionaly inflicting emotional distresapon her Under New Jersey law, to prevail on
a common law cause of action for intentional infliction of emotional distregbe“[t
plaintiff must establish intentional and outrageous conduct by the defendant, geoxima
cause, and distress that is seveBeaitkley v. Trenton Saving Fund Sgd 11 N.J. 355,
366 (1988). Generally, for the conduct to be actionable, “the emotional distress ... must
be ‘so severe that no reasonable [person] could be expected to endule. @t 366-
67 (QuotingRestatement (Second) of Tdtgl6comment j at 77 (1965)). Because the
severity of a claim for emotional distress raises questions both ohidvaet, the court
“decides whether as a matter of law such emotional distress can be found, and the jury
decides whether it has in fact been provédl.at 367

Here, Plaintiffalleges that the Firm Defendahtonductin state court, including
filing motionsand papers, constitutauitrageous conduct. The Court has not found any
case law that supports the preposterous notion that éfirgurt documents by counsel
is both extreme and outrageoums the context of intentional infliction of emotional

distress Accordingly, his claim is likewise dismissed.
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6. Counts6 and 7: Slander and Slander Per Se

Plaintiff asserts claims of slander ancrgler per se against Defendants for
allegedly communicating false adéfamatory statements of facts. The FiDefendants
correctly respond that these clairsisouldbe dismissed because, althougtverbatim
transcription of defamary language is not required, a plaintiff must specify the
defamatory words and the meaning he or she attaches to them. Helain#df has not
done such in her pleadindsr slander and slander per se claims fail to state a claim.

“Defamation imposes liability for publication of false statements that injure the
reputation of anotherPrinting Mart—Morristown v. Sharp Elecs. Cord16 N.J. 739,
765 (1989)citing Maressa v. N.J. Monthl89 N.J. 176, 190(1982)). “In order to
establish a prima facie case of defamation ... a plaintiff must show that defenda
communicated to a third person a false statement about plaintiff that tenflscn [the]
plaintiff’s reputation in the eyes of the community or to cause others to avoid plaintiff.”
W.J.A. v. DA.416 N.J.Super. 380, 3885 (App.Div. 2010) (quotingMcLaughlin v.
Rosanio 331 N.J.Super. 303, 3X2App. Div. 2000)). As the New Jersey Supreme Court
has explained, the threshold issue in any defamation case is whether the statement
issue is reasonably susceptible of a defamatory meddauder v. Princeton Packet,
Inc.,116 N.J. 418 (1989seeRomaine v. Kallinger109 N.J. 282, 290 (1988).

In the present case, throughout Plaintiff's Complaint, she only made vague
assertions that the Firm Defendants committed slander and made defamatongratat
about her. Not once did Plaintiff explain which statements she alleges wete@ls.
More importantly, Plaintiff failed to allege any specific harm she sufféi@a these

alleged slanderous statemerggy, reputation See McLaughlin v. Rosanio, Bailets &
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Talamo, Inc,. 331 N.J. Super. 303, 320 (App. Div. 2000). Because of thefs@encies,
Plaintiff has failed tgroperlyplead a taim for slanderunder New Jersey law.

Furthermore, the Court’'s reasoning with respect to Plaintiff's claim fodstan
equally applies to heslander per se claim. In New Jersslgnder per se ismited to
defamatory statements of accusiagother person (19f having committeca criminal
offense; (2)of having a loathsomedisease; (3f engaging in conduct or havin@g
condition that is incompatible with hte herbusiness, trade or office; ¢4) of having
engaged in serious sexualsconductSeeBiondi v. Nassimgs300 N.J.Super., 148, 154
(App. Div. 1997)(citations omitted)Here, as stated previouslyecausdlaintiff has not
pled any actionable defamatory or slanderatatements, haslaim for slander per se is
also dismissed.

7. Counts 8§, 9, 10, and 11: Conspiracy to Violate Frivolous Litigation
Statute, Commit Abuse of Process, Commit Harassment, Commit
Intentional Infliction of Emotional Distress

Under New Jersey law, a claim for itivonspiracy cannot survive without a
viable underlying tort. Bcause all of Plaintiffstort claims fail as a matter of law,
Plaintiffs civil conspiracy claims are also correspondinglgmissed. SeeBankco
Popular North America v. Suresh Gandi84 N.J. 161 (200Fptating that a civil
conspiracy claim requires an underlying cause of actiinl)’s Choice Neckwear, Inc.
v. FedEx Corp.No. 040275, 2007 WL 4554220, at *3 (D.N.J. Dec. 20, 20@#ation
omitted) (stating that “[a] civil conspiracyasin requires an underlying cause of action
apart from the conspiracy itself”). Since this Court has dismisaeldof the underlying
tort claimsupon which these conspiracy claims are based, Counts Eight thebegm

of the Complaint are dismissed

24



8. Counts 12 and 16: Fraud

Plaintiff next claims thathe Firm Defendants committed fraudTo sustain a
fraud claim under New Jersey law, a plaintiff must establish: “(1) a material
misrepresentation of a presently existing or past fact; (2) knowledgelief lby the
defendant of its falsity; (3) an intention that the other person rely on it; (gQnable
reliance thereon by the other person; and (5) resulting dam&yesgey v. Volkswagen
AG, 558 F.Supp.2d 505, 525 (D.NZ008). Here, Plaintiff has failedot plead with any
particularity the misrepresentations she alleges existed in the pleddaighe Firm
Defendants submitted to state court. Further, Plaintiff fails to allege thatlste ae
those misrepresentations to her detriment. None of the elements arersilyfigied, and
therefore, Plaintiff's fraud claim is dismissgd.

9. Counts 14 and 15: Civil Rights Violations Under the ADA and/or 8
1983, New Jersey Law Against Discrimination

Although vagueit appears that Plaintiff's allegatis rggarding her ADA claims
relate wholly to the issue of her hearing impairmdating her attendance aburt
proceedings. It does not appear that those allegations are asserted tagakisin
Defendants. And, Plaintiff does not allege any independent facts that would support a
cause of action against the Firm Defendants under the ADA. As such, the Cour
dismisses Plaintiff's ADA claim against the Firm DefendanEor the same reasgns
Plaintiffs NJLAD claim, which involves the same allegations as Plaintiff’ sAAdaim,

against the Firm Defendants is dismissed.

K It appears that Plaintiff also asserts a negligence claim against the Firm
Defendants. Like all of her claims, Plaintiff fails to allege any of the elemdnts o
negligence; rather, Plaintiff simply peppers the Complaint with the worgligemce.”
Consequently, there is absolutely no basis for this Court to begin an analysis of
negligence claim. Suffice to say, that claim is dismissed.
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Plaintiff also alleges her civil rights have been violated pursua#2td.S.C. §
1983. To state a claim for relief und8r1983, a plaintiff must allege, first, the violation
of a right secwed by the Constitution or laws of the United States and, second, that the
alleged deprivation was committed or caused by a person acting under color of state
law. SeeWest v. Atkins487 U.S. 42, 48 (1988Riecknick v. Pennsylvani&6 F.3d 1250,
1255-56(3d Cir.1994);Malleus v. Georget41 F.3d 560, 563 (3d Cir. 2011).

As it is clear from her complat, any violations of Rintiff’s constitutional rights
cannot be attributed to the Firm Defendants as Plaioéiffnot show thathe Firm
Defendants weracting within the color of state law. Indeed, these private defendants are
not public entities or officials subject to the purview of § 1983. Thus, Plaintiff's § 1983
claim is dismissed.

For the aforementioned reasons, Plaintiff's claims against thte @nd Firm
Defendants are dismissed. As noted earsieeFN 2, supra the only remaining claims
in the Complaint are against Mr. Fidanzato. Plaintiff shall advise the @bether she
intends to pursue her federal causes of action against Mr.zatdavithin ten days from

the date of the Order accompanying this Opinion.

DATE: September@, 2012 Is/ Freda L. Wolfson
Hon. Freda L. Wolfson
United States District Judge
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