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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BRETT ROBERTS

Plaintiff, :
: Civ. Action No.: 12-47&3(W)
v :

CHIEF EDWARD ZIOLKOWSKI, Individually and in: OPINION
his official capacity, DELAWARE TOWNSHIP :
POLICE DEPARTMENT, TOWNSHIP OF

DELAWARE, DETECTIVE ROBIN MORANTE, :
Individually and in her official capacity, ASSISTANT :
PROSECUTOR DAWN SOLARI, Individually and :
In her official capacity, ACTING HUNTERTDON
COUNTY PROSECUTORERMOT O'GRADY, :
Individually and in his official capacity, DETECTIVE
SERGEANT KRISTEN LARSEN, Individually and in :
her official capacity, LIEUTENANT KATHLEEN

SHIVE, Individually and in her official capacity,
ASSISTANT PROSECUTOR CHRISTINE OLEXA,
Individually and in her official capacity,

HUNTERDON COUNTY PROSECUTOR’S

OFFICE, COUNTY OF HUNTERDON, JANE DOE
1-10, Individually and, if applicable, in their official
Capacity (Fictitious Names), JOHN DOELD,

Individually and, if applicable, in their official capacity :
(Fictitious Names), :

Defendants

WOLFSON, United States District Judge:

Presently before the Court is a motion summary judgment filed byedendants,
County of Hunterdon, the Hunterdon County Prosecutor’s Office, Hunterdon County
Prosecutor Anthony Kearns lll, former Acting HunterdBounty Prosecutor Dermot
O’Grady, Hunterdon County Assistant Prosecuawn Solari, Hunterdon County

Assistant Prosecutor Christine Olefgrgeant Kristen Larsen, Detectivelih Morante
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and Lieutenant Kathleen Shiyeollectively, the‘Moving Defendants”).The instant case
arises out of the arrest and prosecutiompraf se plaintiff Brett Roberts (“Plaintiff’)for
alleged threats made to hieighbor’'s daughterPlaintiff filed his mplaint against
multiple defendants, including the Moving Defendants, assetitimg alia, common law
claims of false arrest and malicious prosecution, violatioh the New Jersey Civil
Rights Act, N.J.S.A. 10:4 et seq, and violations of 42 U.S.C. § 198&fter carefully
considering the submissions of the parties,Gbert GRANTS the Moving Defendants’
motionfor summary judgment.
BACKGROUND AND PROCEDURAL HISTORY

For the sake of brevity, the Court incorporates the facts recounted in its previous
Opinion. SeeOpinion datedMviay 3, 2013. In short, this action stems from a property
dispute between Plaintiff and the Herdman fanfliijnce 2000, the parties have engaged
in numerous, often heated disputes concerning an easeatross the Herdman’'s
property, which Plaintiff uses to access his home. On June 12, 2010, an incident occurred
between Plaintiff and Mrs. Herdman while Plaintiff walked down the easement to his
mailbox. According to Plaintiff, Mrs. Herdman yelled at Plaintiff, and hertetl. The
two engaged in a baandforth, which attracted the attention of a neighbor, Daniel
Horner (“Horner”) who purportedly witnessed the altercation. Shortly after the incident
transpired, Mrs. Herdman called the police claimingt Plaintiff threatened to kill her
young daughter (“A.H.”) with a hammer.

In response to Mrs. Herdman’'s phone call, Chief Ziolkowski was sent to
investigate. While no hammer was fourtte interviewed Mrs. Herdman, A.H., and

Horner. Significantly, Horner corroborated Mrs. Herdman’'s and A.H.'s cldiat



Plaintiff threatened to kill A.HAt the scene, Plaintiffllegedlypointed to a surveillance
cameramounted on the back of the Herdmsnésidence He told Chief Ziolkowskithat
the footage on the surveillance camerauld exonerate him of any alleged criminal
behavior. Plaintiff maintains that Chief Ziolkowski made no attempt to secure the
surveillance video. As a result of the investigation, Chief Ziolkowski prepared an
Affidavit of Probable Cause, which included the witness statements, but it ormiyed
reference to the surveillance video. Deeming the information sufficlemtHonorable
Judge Petronko, J.S.C. issued an arrest warraRidontiff.

Subsequentlythe Huntedon County Prosecutsr Office charged Plaintiffwith,
inter alia, two counts of pettylisorderly persons harassment, which were remanded to
the Municipal Court for resolutiorin those proceedings, Plaintiff was found guilty of
harassment under N.J.S.A. 2G48@&), because he used profanity in the presence of the
Herdman’s daughter, who is a minor. However, the court further concludetehattas
insufficient evidence to convict Plaintiff under N.J.S.A. 2C43B), brandishing a
hammer in a threaning manner.

Prior to the instant motion, this Court dismissgidof Plaintiff's claims against
the DelawareTownship Police Department, Delaware Townshapd Chief Edward
Ziolkowski. SeeOpinion dated May 3, 2013. As tbesedefendants, the Coutlismissed
Plaintiff's state law toriclaimsfor failure to adhereo the notice provision of thdlew
Jersey Tort Claims Acf‘TCA”). As to Plaintiff's state and federal civil rights claim
against @ief Ziolkowski, the Courtconcludedthat Chief Ziolkowski was entitled to

qualified immunity because there was probable cause for Plaintiff'st.aAgso the



Township and the Police Department, the Céunther concludedhat Plaintiff had failed
to properly allege a Monetlaim against thsepublic entities.
DISCUSSION

Standard of Review

Courts will enter summary judgment only when “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affjddany,
show that there is no geine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.” HRdCiv. P. 56(a). An issue is “genuine” if
supported by evidence such that a reasonable jury could return a verdict in the non

moving party's faor. SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 25352 (1986).

A fact is “material” if, under the governing substantive law, a dispute abeufatct
might affect the outcome of the suBeeid. at 252. In determining whether a genuine
issue of material fact exists, the court must view the facts and all reasorfal®¥adas
drawn from those facts “in the light most favorable to the {mamving] party.”

Matsushita Elec. Indus. Co. v. Zenith Radiai®o475 U.S. 574, 587 (1986).

A party moving for summary judgment “bears the initial responsibility of

informing the district court of the basis for its motio@&lotex v. Catretd77 U.S. 317,

323 (1986). The nommoving party then carries the burden to “designate ‘specific facts
showing that there is a genuine issue for triald.”at 324. Moreover, the nemoving
party may not rest upon the mere allegations or denials of its pleddingt 324;

Maidenbaum v. Blly's Park Place, Inc870 F.Supp. 1254, 1258 (D.N.1994). The

non-moving party must “do more than simply show that there is some metaphysical



doubt as to the material factddatsushita475 U.S. at 586. A mere “scintilla of evidence
... will be instdficient.” Anderson477 U.S. at 252.

Before the issuesn the instant motiorare reached, this Court notes that
Plaintiffs Opposition Brief, he statesl also chose not to attempt to respond to the
Defendants’ Brief in Support dMotion for Summary JudgmentPl.’s Br. at p. 3.
Although Plaintiff does not advance afoymal legal argumest he generallycontends
that the Moving Defendants engaged in an alldgetivillfully negligent” investigation
and prosecutionbecause the Moving Defendantsmit[ted] and suppress[ed] the
existence of theHerdman’s surveillance system,” which Plaintiff claims wd have
resulted in the warrant not being sign&kePl.’s Br. atp. 10.

. State Law Claims

As to Counts | and JIPlaintiff assertstatelaw tort claims of false arrestand
malicious prosecutioh respectively.Since the TCA governsstate law claims agains
public entities and employeeBJaintiff was required to file a Notice of Claim within
ninety daysf accru&of such claimsSeeN.J.S.A. 59:11 etseq; and, N.J.S.A. 59:8-9.

In the Opinion dated May 3, 2013, thidourt found, “To this date, Roberts has not filed a

! Under New Jersey law, “[a] basis for a suit for false arrest arises where the

aggrieved party is arrested without legal authority, as where he is arressedmiuo
process that is void.” Mesgleski v. Oraboni, 330 N.J. Super. 10, 24 (N.J. Super. Ct. App.
Div. 2000). “A plaintiff need not prove the lack of probable cause, but the existence of
probable cause will nevertheless defeat the actldndt 2425.

2 Under New Jersey law, malicious prosecution requires a plaintiff to pidyea

criminal action was instituted by this defendant against the plaintiff; (2) the agéisn
motivated by malice; (3) there was an absence of probable cause to mosedy?) the
action was terminated favorably to theiptdf.” LoBiondo v. Schwartz, 199 N.J. 62, 90
(2009). Although the elements are distinct, “each element must be proven, and the
absence of any one of these elements is fatal to the successful prosecution of the claim
Id.




tort claim notice... nor has he alleged, here, amyraerdinary circumstances in
connection with his failure to do so.” In his Oppositiétaintiff now claims, for the first
time, that he submitted a Notice of Claa® to the Moving Defendants on September 23,
2011. Howeverpther than Plaintiffsasserton, he has not supplietthis Court with any
evidence to corroborate his claim. Indeed, he mbtl submit the actual notice. On that
basis, the Court can disssi his state lawlaims.Howewer, evenaccepting his assertion
as truePlaintiff’s claims for fate arrest and malicious prosecutstifi fail on the merits.

In the inquiry regarding Plaintiff' false arrest and malicious prosecut@aims
a central question is whethembable cause existétProbablecausas a matter of law to
be determined by the cduand it is only submitted to the jury if the facts giving rise to

probable causeare themselves in dispute.” LoBiondo v. Schwartz, 199 N.J. 62, 93

(2009). Probable cause exists if at the time of the arfés¢ facts and circumstances
within [the offices’] knowledge and of whichthey had reasonably trustworthy
information were sufficient to warrant a prudent man in believing that the [shbpelct
committed or was committing an offeris8eck v. Ohig 379 U.S. 89, 91 (1964) (citation
omitted).

As previously determined by this Court, sufficient evideagistedto establish
probable causéor the arrest and prosecution of Plaintifee Opinion dated May 3,
2013.In the instant matter, thpreviousreasonig remains the samélaintiff's arrest
warrantrecounts the statemeraf A.H., the victim of the alleged crime, aktbrner, an
eyewitnesswho both told Chief Ziolkowski tha®laintiff threatened to kill A.H. with a
hammer.In addition, Mrs. Herdman informed the investigators that A.H. ran back into

the house hysterically crying and told her tia&intiff threatened her verbally and



physically with a hammer. The combination of these witness’ stateraepports the
reasonable belief th&laintiff had threatened A.H., which gave rise to probable cause.
“Because probable cause is an absolute defense to an allegation of maliciousiprosecut
or false arrest,” Plaintiff's claimagainst the Moving Defendanter false arrest and

malicious prosecutiomust fail. SeeTarus v. Borough of Pine Hill, 189 N.J. 497, 521

(2007).
[11.  Civil RightsClaims

As to Counts Il and IVPlaintiff alleges that the Moving Defendants violated his
civil rights under the New Jersey Civil Rights Act (“CRA”), N.J.SLB:6-1et seq, and
42 U.S.C. 8 1983In order to analyze these clainthe Moving Defendants must be
separatednto two groups: ifst, the proscutorial defendantshe Hunterdon County
Prosecutos Office, Hunterdon County Prosecutor Anthony Kearns I, Assistant
Prosecutor Christine Olexa, Assistant Prosectawn Solari, and Acting Hunterdon
County Prosecutor Dermot O’Gradgollectively, “Prosecutorial Defendants$econd,
the investigatory defendant®etective Robin Morante, Detective Sergeant Kristen
Larsen, and Detective Lieutenant Kathleen Shi(@llectively, “Investigatory
Defendants”)

The Prosecutorial &fendantsargue thathey are entitled to absolute immunity,
and thustheyare entitled tsummay judgment as a matter of lain responsgPlaintiff
contends thatthe Prosecutorial Defendantspecifically Assistant Prosecutor Dawn
Solari, should have discovered the surveillance videfore pursing criminal charges
which Plaintiff claims would have resulted éxonerationThe Supreme Cotihas held

that prosecutors are absolytanmune from § 1983 liability for acts that are “intimately



associated with the judicial phase of the criminal procéssler v. Pachtran 424 U.S.

409, 43031 (1976).In that connectionhie same& 1983absolute immunitygppliesin the

context of the CRASeeOwens v. Feigin, 194 N.J. 607, 612 (2008pecifically the

Third Circuithas stated:

Prosecutors goy absolute immunity for thdecision to initiate a
prosecutionfor evaluation of evidence collected by investigators
and even for failure to conduatiequate invaigation before filing
charges

Fuchs v. Mercer Gunty, 260 Fed. App’x 472, 475 (3d Cir. 2008nternal citations

omitted). Here, Plaintiff’'s sole basis for asserting these claims against the Prosecutorial
Defendants is his allegation thaeyfailed to conduct an adequate investigation prior to
filing charges® Becausethey are entitled to absolute immunity based on their
investigative techniques and decisioRaintiff's 81983 andCRA claims against the
Prosecutorial Defendants cannot succéeaddition, the Hunterdon County Prosecigor’
Office is a governmentantity, and thus, itis entitled to absolutémmunity under the

Eleventh AmendmenGeeColey v. County of Essex, 462d. App’x 157, 1613d Cir.

2011);Beightler v. Office of Essex County Prosecutor, 342 Fed. App’x 829, RBRi(.

20009).

Likewise, the Investigatory Defendantsgue that thewre entitled toqualified
immunity, and thusthey are entitled to summary judgment as a matter of Mihile
Plairtiff does not directly respondo this argument, he generallyontendsthat the

Investigatory Defenants lacked probable cause for arrggipred exculpatory evidence,

3 In Kamp v. Goldsteinthe Sipreme Court explained thi@bsolute immunity does

not apply when a prosecutor gives advice to police during a criminal investigation, when
the prosecutor makes statements to the press, or when the prosecutor acts as a
complaining witness in support of a warrant application.” 555 U.S. 335, 343 (2009).
Here, Plaintiff has not alleged, let alone prowvaamy of these circumstances.




and failed to condct a sufficient investigationBecause the Court finds that the
Investigatory Defendants are entitled to qualified immunity, Plaint§fs083and CRA

claims are addsesed in tandenBeeRamos v. Flowers, 429 N.J. Super. 13;222(App.

Div. 2012) (holding the defense of qualified immunity is available under the CRA and
the standards governing the defense are the same as in actions brought undégr § 1983

Williams v. Stae Div. of Police, No. 138478, 2012U.S. Dist. LEXIS 72457, at *48

(D.N.J. May 24, 2012{finding that “the defense of qualified immunity ispappriate to
claims arising under the NJCRA, based on the history of NJCRA and the Court’s prior
decisions applying the defense as an extension of a § 1983 analysis”).

Qualified immunity operates “to ensure that before they are sabj¢o suit,

officers are on notice their conduct is unlawful.” Hope v. Pelzer, 536 U.S. 730, 739

(2002) (internal quotation marks omitted). To forfeit qualified immunity, a palftee
must violate “clearly established statutory or constitutional right of whiclasonable

person would have knownKelly v. Borough of Carlisle544 Fed. App’'x 129, 1334

(3d Cir. 2013) (quoting Wilson v. Layne, 526 U.S. 603, 614 (1999)). Consequently, the

qualified immunity standard is one of “objective legal reasonablenétslow v.
Fitzgerald 457 U.S. 800, 818 (1982). The protection of digi immunity exists
“regardless of whether the government official’s error is a mistake ofdawistake of

fact, or a mistake based on mixed questions of law and faearson v. Callaha®b55

U.S. 223, 231 (2009) (citations omitted).
To determine whether a police officer istiled to qualified immunity, a court
mustfirst look to whether “a constitutional right would have been violated on the facts

alleged” and if so, whether the right was “clearly establishe8&e Kelly, 544 Fed.



App’x at 134 (citing Saucier v. Katz533 U.S. 194, 2601 (2001). According to the

Third Circuit, “[sJummary judgment is appropriate if no reasonable juror could conclude

that[plaintiff's] clearly established rights were violatewilson v. Russp212 F.3d 781,

786 (3d Cir. 2000).

Plaintiff does not specify what type of constitutional claims are asser&astg
the Investigatory Defendants. To the extdmat Plaintiff asserts a false arrest claim
against thes Investigatory Defendants, tleaim mustfail. In a §1983 action, Plaintiff
may succeed on a false arrest made pursuant to a warrant if Plaintiff shoas by
preponderance of the evidence “(1) that the police ‘knowingly and deliberatelithaa w
reckless disregard for the truth, made false statements @sions that create a
falsehood in applying for a warrant;” and (2) that ‘such statements or omiss®ns a
material, or necessary, to the finding of probable caus@lilson, 212 F.3d at 7887.

An omission is made with reckless disregard for the truthnfofficer recklessly omits
facts that any reasonable person would know that a judge would want to Kdoat”

783. However, an ofter is not required to relatéhe entire history of events leading up

to a warrant application with every potentially evocative detédl."at 787. Further, to
determine whether the omission was material, a court must “excise the offending
inaccuracies anthsert the facts recklessbmitted, and then determine whether or not the
‘corrected’ warrant affidavit would establish probable caulsk &t 789.

With that said, Plaintiff claims thahe Investigatory Defendants intentionally
omittedthe video surveillangewvhich Plaintiff clams would have either exonerated him
or prevented the warramtom being issued. Assuming that the surveillance video was

recklessly omittedthe next questions whether the omission was material. This Court

10



concludes thathe omission is not material. Witrespect to probable cause, stated
above, the Court has concluded ttiegtre was probable cause to arrest Plaintiff based on

thetestimony of multiple witnesses, including A.SeeSharrar v. Felsing, 128 F.3d 810,

818 (3d Cir. 1993) (reasoning that Hfen a police officer has received a reliable
identification by a victim... the police have probable cauda’tontrast to the testimony
of multiple witnesses, the tape serves little, if any, exculpatory value video does not
contain audio recording dootage of the victim. Therefore, the tape is not probative of
whetherPlaintiff verbally and physicét threatened A.H., the victinBecause Plaintiff
cannot prove that the omission of the video is material, the Court finds that Plaintiff has
failed to show that the Investigatory Defendants violated his constitutighalunder 8
1983 or the CRA.

Finally, to the extent Plaintiff agrts aMonell claim againstthe County of
Hunterdon or the Hunterdon County ProsecusorOffice, that claimmust fail. A
governmentakntity “may not be sued under § 1983 for an injury inflicted solely by its

employees or agents.” Monell v. Dept. of S8ens. of City of New York 436 U.S. 658,

694 (1978) seeNatale v. Camden County Correctional Facjli3t8 F.3d 575, 5833(

Cir. 2003). “Instead, it is when execution of a government’s policy or custom, whether
made by its lawmakers or by those whose edicts or acts may fairly be saprdsent
official policy, inflicts the injury that the government as an entity is responsiiuer§
1983.” Monell 436 U.S. at 694Here, Plaintiff does noidentify a custom or policy,

“specify what exactly that custom or policy wadlcTernan v. City of York, PA, 564

F.3d 636, 6583d Cir. 2009), or assert facts showing a “direct causal link between a

municipal policy or custom and the alleged constitutional deprivatidiminez v. All

11



Am. Rathskeller, In¢.503 F.3d 247, 249 (3d Cir. 2007) (quoti@aty of Canton v.

Harris 489 U.S. 378, 385 (1989plaintiff's failureto identify a custom or policy is fatal
to his Monell claim. In addition,this Court hagound that the Prosecutorial Defendants
and Investigatory Defendants did natlate Plaintiff’'s constitutional rightsWithout an
underlying constitutional wrong, &htiff's Monell claim fails.
CONCLUSION

In conclusionthe Court finds that Plaintiff cannot succeed ondhasmsagainst
the Moving Defendants as a matter of law. As to Counts | arfldintiff's state law
claims for false arrest andnalicious prosecution fail becausine Moving Defendants
haveestablished probable cause. As to Counts Il andH¥,Prosecutorial Defendants
are entitled to absolute immunity. SimilarlpetInvestigatory Defendants are entitled to
qualified immunityon those clems. Finally, Plaintiff’'s Monell claim against the County
of Hunterdonandthe Hunterdon County Prosecu®Office also fas. Accordingly, the

CourtGRANT S the Moving Defendast motion for summary judgment in its entirety.

DATED: September 17, 2014 /sl Freda L. Wolfson
Freda L. Wolfson
United States District Judge
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