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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BRANDON J. FRITZ

Petitioner Civ. No. 12-7530KLW)
V. :
CHARLES E.WARREN, JR.get al, :. OPINION
Respondents.

FREDA L. WOLFSON, U.S.D.J.

l. INTRODUCTION

Petitioner Brandon J. FritZ“Fritz” or “Petitioner’), commencedhis proceeding by
filing a petition for writ of habeas corpus, under 28 U.S.C. § 22B4t, ECF No. 1.) The Court
deniedhis petitionon May 21, 2015. HCF Ncs. 24 & 25.) Presently before the Cousta
motion byFritz seeking relief from thaDpinion and Order, under Federal Rule of Civil
Procedure 60(b). (ECF No. 25ritz has alswepeatedlyiled a “motion to accept confidential
appendix,’each of which seesto pertain to the samexhibits to his Rule 60(b) motionSé€e
ECF Nos. 27-31.) Under Federal Rule of Civil Procedure @8gthotions aredecided without
oral argument, and, for the following reasons, the motions to accept a “confidgipiaidix”
are GRANTED insofar as the Court will consider the included documents as etditb#sRule
60(b) motion and the Rule 60(b) motion, howev®DENIED.

[. BACKGROUND
As the Court’s prior Opinion recites the underlying facts and procedural histortaih de

only the most pertinentindisputedacts are here repeateth May 2006, Fritz kidnapped and
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rapeda 20yearold woman. Around 10 weeks later, Fritz broke into another woman’s home and
attempted to rape he(SeeECF No. 24 at 2.}ritz pleaded guiltyin November 2007, to
charges of firstlegree kidnappingirét-degree sexual assault, and seedadree burglaryin an
exchange for dismissal of other charges and a recommendation that his sentexceedoi@
years. (SeeAns., Ex. D, Plea Form, ECF No. 16-6.) The trial judge sentenced Fritz to 40 years
imprisonment. $eeAns., Exs. B & C, ECF Nos. 16-4 & 16-5.) Fritz appealed the length of his
sentence, which the New Jersey Superior Court, Appellate Division, affirBe@Ar(s., Ex. E,
Order (Jan. 7, 2009%tate v. FritzDocket No. A-004425-07T4 (N.J. Super. Ct., App. Div.),
ECF No. 16-7.) The Supreme Court of New Jersey denied a petition for ceatificatate v.
Fritz, 973 A.2d 944 (N.J. 2009).

Fritz, actingthrough counsel, filed a petition for pasinaviction relief (“PCR”), arguing
that his acceptance of the plea deal was the product of ineffective assistangesef(tié\C") ,
and, thus, was not knowing and voluntary. (Ans., Ex. H, Pet. for PCR Relief, ECF No.&t6-10,
12-19.) Specifically, Fritz asserted that trial counsel misled and codrogthto accepting the
plea by tellinghim that his sentences would run concurrently, resulting inyeairaggregate
prison term, but, insteathe deal permittedonsecutivesentenceshus subjecting him to a 40-
year aggregate termld( at 14-15.) This PCR petition was denied. (Ans., Ex. J, Order Denying
PCR (May 12, 2010¥%tate v. FritzIndict. No. 06-10-1619 (N.J. Super. Ct., Ocean Cty., Law
Div.), ECF No. 16-12.)The denial vas affrmed on appeabtate v. FritzDocket No. A-4565-
09T4, 2011 WL 4577752 (N.J. Super. Ct., App. Div. Oct 5, 2011). NEve Jerseysupreme
Court denied another petition for certificatioBtate v. Fritz40 A.3d 57 (N.J. 2012).

Fritz also filed a econd state PCR petitioraising among otheargumentsthat his PCR

counsel provided ineffective assistamgefailing to raise all issues Fritz asked him to and that



the PCR court should have reversed the underlying conviction because the trial court did not
hold a competency hearingSdeAns., Exs. Q & Z, ECF Nos. 16-19 & 16-28.) Téecond state
PCR petition was dismissed whHeitz completed the appeal of his first PCR petition, but was
revived when Fritz subsequently refiled his second PCR petitieeAfs., Exs. VZ, ECF

Nos. 16-24 through 188.)

Meanwhile, Fritz filed with this Cousd petition for writ of habeas corpus, under 28
U.S.C. 8§ 2254, on December 7, 2012. (ECF No. 1.) PEigionraised four grounds for relief:

1. ineffectiveness of trial counsel, by failing to pursue a competency ewalutiling

to seek funds to retain an expert witness, and forerggithe plea unknowing or
involuntary;

2. ineffectiveness of appellate counsel;

3. ineffectiveness of PCR counsel; and

4. imposition of an excessive sentence.

(Id.) After Respondents had answered the Petition, Fritz sought a prostatia the

proceeding to permit him to exhaust his claim of ineffective assistance ot®@Rel before

the state courts(ECF Nos. 18 & 20.) The Court denied the stay motion, finding that the only
unexhausted ground waBegedineffective assistanoaf PCR counsel, which is not a cognizable
claim under § 2254. (ECF No. 23.)

On May 21, 2015, the Court issued an Opinion ardefdenying Fritz’'s habeas petition
on the merits. (ECF Nos. 24 & 25.) The Court found appropghatéppellate Divisiors
affirmance otthe denial of Fritz’dAC claim concerningplea negotiationbecause there was no
evidence that Fritz had been misled or coerced into accepting his plea deal afacasthe

evidence showed that Fritz understood the plea deal and entered into it voluntarily. (E&ZF N



at 9-10.) The Court further found that the state courts had not acted unreasonably by denying
relief on Fritz’'s IAC arguments regarding the failure to obtain a ebemgy evaluation or seek
funds for an expert withess on the basis, given the significant evidence befoia tourt
regarding Fritz's competence, that he had failed to show a likelihood of adiftartcome had

trial counsel taken the steps Fritz claims he should haseat(1-16.)

The Courtdenied Fritz’'s claim of ineffective assistance of appellate counsetyeioigsit
as an argument that appellate counsel should have challenged the voluntariness af dinel ple
again noting that the state courts had retiedhe evidence that Fritz's acceptance of the plea
was voluntary. Ifl. at 16-17.) The Court rejected Fritz’s claim that PCR counsel provided
ineffective assistance as not cognizable in a § 2254 habeas proceedingaird Fejtz’s
excesw/e-sentence claim on the basis that the state 'saehial ofthat argumentestedon an
independent state-law basis, thus rendering it unreviewable by this Qdugt 1(~20.) The
Court noted that, if the Petition could be construed as raising an argumdtritisisentence
was disproporbnateunder the Eighth Amendment, such a claim would be barred as
unexhausted before the state courts and, in any case, would be denied on thelthexiit®0.)

Fritz now reports that his second state PCR petition was ultimately denieeénibewa
affirmed by the Appellate Division. (ECF No. 26at 7~8.) Heindicateshat the New Jersey
Supreme Court denieahotherpetition for certification on February 9, 2018d.)

1.  THE PRESENT MOTION

Nearly three yearafter the Court issued its Opinion a@dder denyinghe habeas
petition, Fritz filed themotion presently pending before the Court, which seeksf from the
final order under Federal Rule of Civil Procedure 60(b). (ECF No. 2te)c&ntral argumeiaf

the motionis that Fritzbelieves thalenial of his petition should be set aside and his case should



be reexamined “due to appointed counsel at the ngidaew collateral proceeding (Pest
Conviction relief) was ineffective und&trickland v. Washingtghwhich Fritz contendsnakes
his case “reviewable under the standard set forthartinez v. Ryari (Mem. of Law in Supp.,
ECF No. 26-Jat1-2) Fritz contends that PCR counsel failed to put proper evidence before the
the state courtsf trial counsel’s ineffectiveness, thus leading todémeial ofthoseclaims (Id.
at 10.) Fritz argues that PCR counsel’s failures left him “without any meahiegfesentation
and the entire PCR appeal process being rendered moot, nothing more than a for(td)ity.”
Specifically, Friz contends that his PCR counsel failed to obtain various medical records that
allegedlywould have supportétis IAC claims (Seeid. at 18-23.) Fritz additionally argues
that his appellate PCR counsel was ineffective by failing to raise argumainitis timitial PCR
counsel was ineffective.ld. at 24-25.) Fritz asserts that “an evidentiary hearing is necessary to
develop the facts of the ineffective assistance of both PCR and trial counssl’cléd. at 26.)
IV. ANALYSIS

The Court firstaddresses Fritz’s repeated filing of copies of the same “Motion to Accept
Confidential Appendix.” (ECF Nos. 28, 30, & 31.) These motions appear to seek simply that
the Court accept medical records and other documents as exhibits to the Ruleo®idfb) m
Although no motion on this basis was necessary, the Court grants these motions to thleagxtent
it will consider the documents in the “Confidential Appendix” as having been filedhasits to
the Rule 60(b) motion.

Generally, “[a] motion under Rule 60(b) must be made within a reasonable time,” and
Rule 60(b) motions based on subparagraphaiistéke inadvertencgsurprise, or excusable
neglect) (2) (newly dizovered evidengeor (3) (fraud) must be made within one year of “the

entry of the judgmet or order or the date of the proceeding.” Fed. R. Civ. P. 60(sH&)also



Zied v. Barnhart716 F. App’x 102, 104 (3d Cir. 201 Ntoolenaar v. Gov't of V.}.822 F.2d
1342, 1348 (3d Cir. 1987 ¥ritz’s motion explicitly invokes Rule 60(b)(6), undshich a
judgment or order may beacatedor “any other reason that justifies relief,” and which is not
subject to the concrete, ogear limitation orsubparagraphs (1), (2), and (3pe€ECF No. 26-
1 at 1.) Nevertheless, the Third Circuit has previously found that Rulg®Qtijtions filed
two or threeyears after the challenged order, without satisfac&pfanation for the delayvere
not filed within a reasonable tim&eeWilliams v. City of Erie Police Dep’639 F. App’x 895,
898 (3d Cir. 20@&) (17 month}, United States ex rel. Pritsker v. Sodexho,, 483 F. App’x
309, 312 (3d Cir. 2012) (28 monjh&nited States v. William826 F. App’x 656, 657-58 (3d
Cir. 2009) (37 month)sMoolenaar 822 F.2d at 1348 (23 month&)artinezMcBean v. Gov't of
V.1, 562 F.2d 908, 913 n.7 (3d Cir. 1977) (“two and ba#-years).

Fritz has provided njustificationfor the 35-monthperiod that elapsed between this
Court’s denial of hisiabeas petitioand his filing of this Rule 60(b) motiorkritz’s recitation,
in his supporting brief, of the history of his second state PCR proceeding and the fyroximi
time between the New Jersey Supreme Court’s denial of certification in that mdttenita’s
filing of this motion suggest thaperhaps, Fritz believed that his second state PCR proceeding
somehow tolled his time to file a Rule 60(b) motion in this matter. There is no legaldrdhis f
proposition. Indeed, this Court denied Fritz's application to stay his habeas prodeetiveg
very reason that higxhaustion in state court of his claim of ineffective assistance of PCR
counsel “would haveo effecton his § 2254 Petition, since this ground is not a cognizable claim
for habeas relief under § 2254.” (ECF No. 23 1 7 (emphasis added).)

In any case, even if Fritz could show that he filed this motion within a reasonable time

he still has not shown any justification for relief under Rule 60(b)(6). Relief timdgurovision



requires the movant to shdextraordinary circumstances where, without such relief, an extreme
and unexpected hardship would occugawka v. Healtheast, In@89 F.2d 138, 140 (3d Cir.
1993);see also Mathias v. Superintendent Frackville, 826 F.3d 462, 473 (3d Cir. 201¢@rt.
denied sub nom. Mathias v. Brittaib38 S. Ct. 1707 (2018Fox v. Horn 757 F.3d 113, 115 (3d
Cir. 2014). Fritz’s motion does not assert any potentrablyitoriousbasis for relief, much less
establish extraordinary circumstances.

Fritz argues thatis PCR counsght both the trial and appellate levedspvided
ineffective assistance by failing to obtain medical records thatdenttends would have
supported hi$AC claims concerninglea negotiations and attempts to show incompetency.
Claims Dr ineffective assistance of PCR counsel are not cognizafdderal habeas
proceedings. 28 U.S.C. 8§ 2254{igylor v. Horn 504 F.3d 416, 437 n.17 (3d Cir. 2007).
Furthermore, while Fritz attempts to invoke the Supreme Court’s opinidaritinez v.Ryan
566 U.S. 1 (2012), this case is not applicable to the facts presentddvrtimez the Court held
that the ineffective assistance of PCR counsel could constitute cause foioagr&ifailure to
exhaust before the state courts a claim for imgffe assistance of trial counsel, thus permitting
the petitioner to raise the otherwise procedurally defaulted claim in a féddeds proceeding.
Seeid. at 17. Here, however, the Court did not treat FritxG claims as procedurally
defaulted; indeed, the Opinion denying Fritz's habeas petition included a sw@hstaalysis of
the merits othoseclaims. §eeECF No. 24 at 7-16.) Accordinglylartinezis inapplicable, as
there is no procedural default to excuse.

Were the Court to liberally construe this motion as seeking reconsiderattsrOginion
and Order, Fritz would fare no better. Reconsideration is considerextraordinary remedy

and is granted only sparinglyseeBuzz Bee Toys, Inc. v. Swimways Cdzf.F. Supp. 3d 483,



515 (D.N.J. 2014)Andreyko v. Sunrise Senior Living, In@93 F. Supp. 2d 475, 477 (D.N.J.
2014). The movant has the burden of demonstrating one of three bases for reconsidetation: *(
an intervening change in the controlling law; (2) the availability of nedeace that was not
available when the court [rendered its original decision]; or (3) the nexxirect a clear error of
law or fact or to prevent a manifest injusticélax’s Seafood Cafe ex rel. Lou-Ann, Inc. v.
Quinteros 176 F.3d 669, 677 (3d Cir. 1999). Motions for reconsideration are not intended as
opportunities to reargue old matters or raise issues that could have been raisedigresee
Andreyko 993 F. Supp. 2d at 477—m8; Schoenfeld Asset Mgm't LLC v. Cendant Cdrfl F.
Supp. 2d 349, 352 (D.N.J. 2001).

Fritz does not allege any intervening change in the law, and, while he discusseghat
evidence that he contends his trial and PCR counsel should have obtained and employed in his
defense, he does not allege that any evidence “was not available” at the time ofrtbeuptio
decisions.SeeMax’s Seafood Cafd76 F. 3d at 677. Although Fritz contends that the Court
should hold an evidentiary hearing regarding his claims, he does not point any altegeé er
law or fact or need to prevent a manifest injustiSee id.Instead, it is clear that Fritz simply
seeks another opportunity to rearguel AiS claimsthat this Court previously denied treir
merits. This is precisely what reconsideration motions are not intended to SlémA&ndreyko
993 F. Supp. 2d at 477-7; Schoenfeld Asset Mgm't LL.061 F. Supp. 2d at 352.

V. CONCLUSION

For the foregoing reasorfsiitz’'s motions to accept a confidential appendix (ECF Nos.

28, 30, & 31) are GRANTED to the extent that the Court considers the documents in the

appendix to have been filed as exhibits to the Rule 60(b) motion antbtle under Rule



60(b),even ifconstrued aseeking reconsideration of the Court’s prior Opinion and O(BE&#

No. 26),is DENIED. An appropriate Order will be entered.

DATED: November 272018 /s/ Freda L. Wolfson
FREDA L. WOLFSON
United States District Judge




