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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SUSAN O'BRIAN DuBREY; RICHARD
O'BRIEN; and ROBERT O’BREN, as heirs at
law of the Estate of Francis X. O’'Brien,
Plaintiffs, : Civil Action No. 13-00983(JAP)
V. :. OPINION
BANK OF AMERICA,

Defendant.

PISANO, District Judge.

This is an action brought by Plaintifsisan O’Brien DuBey, Richard O’Brien, and
Robert O'Brien (together, “Plaintiffs”) againBefendant Bank of American, N.A. (“BANA” or
“Defendant”). Plaintiffs allge that Defendant acted negligently by allowing unauthorized and
unknown persons to withdraw and/or transfer fuindsh their father’'s home equity account.
Presently before the Court is Defendant’s Motion to Dismiss the Complaint pursuant to Federal
Rule of Civil Procedure 12(b)(6)ECF no. 9]. Plaintiffs oppesthe Motion. The Court decides
these matters without oral argument pursuafieeral Rule of Civil Procedure 78. For the
reasons set forth below, the Mmtito Dismiss shall be granted.

l. Background
The following allegations are summarized frora @omplaint, and must be taken as true

in deciding this Motion to DismisS.

! See Newman v. Beard, 617 F.3d 775, 779 (3d Cir. 20)1(“We accept all factual allegations as true, construe the
amended complaint in the light most favorable to [the plaintiff], and determine whether, under any reasonable
reading of the...complaint, he may be entitled to relief.”).
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Plaintiffs are the heirs at law and next af kif their father, Francis X. O'Brien, who died
in March 2001. On October 16, 2000, the Decedent took out a home equity line of credit (the
“HELOC”) on his home in Hazlet, New Jessin the amount of $157,500 with BANA.
Beginning in November 2000, numerous checkeevagawn on the HELOC without Plaintiffs’
knowledge. The Decedent then died on or about March 19,2001.

When Plaintiffs decided to sell Decedenesidence they requested payoff information
on the HELOC from BANA. At some point theréaf Plaintiffs were made aware that checks
had been drawn on the Decedent’s account duregrtie period prior to his death. Plaintiffs
then demanded an investigatioto the matter by BANA.

Plaintiffs allege that funds were takeorir the account without authorization and that
BANA was, in Count One, néigent in allowingthese inappropriateithdrawals and/or
transfers of funds from the HELOC, andGount Two, that BANA did not follow reasonable
banking and mortgage standards or act in daitd by charging unauthorized and fraudulent
checks to the Decedent’'s HELOC account. Rféérfurther allege that, despite requesting
copies of all checks and chargeghe account at least iwe, BANA has yet to supply them with
copies of these requested documents.

Defendant moves to dismiss Plaintiffs’ Comptaand argues that it naot be held liable
for three reasons. First, it argues that Plaint#tkIstanding to bring suit, as the Complaint fails
to allege that they are eitheetbxecutors or administrators oéthstate. Next, it contends that
even if Plaintiffs had standing, any claims tRé&intiffs purport to bring are barred by the
applicable two-year statute of irations. Finally, it asserts thaven if Plaintiffs can overcome
these procedural hurdles, Pl&isthave failed to otherwisstate a claim upon which relief can

be granted. The Court addressieese arguments below.

2 Plaintiffs allege two different dates that the Decégassed away—March 19, 2001 and March 24, 2001.
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[. Standard of Review

Federal Rule of Civil Procedure 12(b)(6) provides that a court may dismiss a complaint
“for failure to state a claim upon which reliedn be granted.” When reviewing a motion to
dismiss, courts must first separate the facinal legal elements ofattlaims, and accept all of
the well-pleaded facts as truEowler v. UPMC Shadyside, 578 F.3d 203, 210-11 (3d Cir. 2009).
All reasonable inferences must imade in the Plaintiff's favorSee In re Ins. Brokerage
Antitrust Litig., 618 F.3d 300, 314 (3d Cir. 2010).

In order to survive a motion to dismiss, fhlaintiff must providé‘'enough facts to state a
claim to relief that is plausible on its fac&é&| Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). This standard requires the plaintifstmw “more than a sheer possibility that a
defendant has acted unlawfullyAshcroft v. Igbal, 556 U.S. 662, 678 (2009). A “plaintiff's
obligation to provide the grounds s entitle[ment] to relief requires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.”
Twombly, 550 U.S. at 555 (internal quotations aitdtions omitted). When assessing the
sufficiency of a civil complainta court must distinguish faciusontentions and “[tlhreadbare
recitals of the elements of a cause of@ttsupported by mere cdasory statements.Tgbal,
556 U.S. at 678. Any legal conclusions are “ewtitled to the assurtipn of truth” by a
reviewing court.ld. at 679. Rather, “[w]hile legal congwns can provide the framework of a
complaint, they must be supported by factual allegatiolts.”See also Fowler, 578 F.3d at 210

(explaining that “a complaint must do more th#lage a plaintiff’'s entitlement to relief”).



[1. L egal Discussion

A. Negligence Claims

In order to state a claim for negligence undewNersey law, a plaintiff must establish:
(1) a duty owed to them by the defendant;g®reach of that duty by the defendant; (3) an
injury foreseeably caused by thatach; and (4) proximate causgee Anderson v. Sammy Redd
& Associates, 278 N.J. Super. 50, 56 (App. Div. 1995).

In their Complaint, Plaintiffs contend BANA acted negligently in allowing the
withdrawal or transfer of fundsom the Decedent’s home equégcount. They further allege
BANA acted negligently by cashg unauthorized and fraudulestiecks. Plaintiffs, however,
provide absolutely no factual support for thésgal conclusions, vich are otherwise not
entitled to an assumption of truth and #rerefore insufficient to state a clairiee Igbal, 556
U.S. at 679-80.

Specifically, Plaintiffs’ Complaint is devoid @iny facts that establish Defendant owed
them (through the Decedent) any datythat Defendant breach#tht duty. This failure to
establish a duty owed to the Plaintiffs Dgfendant is fatal to a negligence claiee Kernan v.
One Wash. Park Urban Renewal Assocs., 154 N.J. 437, 445 (1998) (“To recover under a
negligence theory, it is paramount that a defenfilesstitowe the plaintiff aluty.”). Further, even
assuming that Plaintiffs could show that Defant owed them a contractual duty through the
Decedent’s HELOC account, “[u]lndBlew Jersey law, a tort remedy does not arise from a
contractual relationship unlessthreaching party owes an independent duty imposed by law.”
Perkinsv. Wash. Mut., FSB, 655 F. Supp. 2d 463, 471 (D.N.J. 2009). Here, Plaintiffs fail to
allege any independent duty tiéfendants owed them. Rather, Plaintiffs summarily conclude

that Defendant “did not follow reasonable bangkand mortgage standards nor use ordinary care



or live up to its statutory dutied good faith,” but neer expand on exactly what these standards
or duties are or how they apply to PlaintiffSuch conclusory statements, without more, are not
entitled to the assumption of truand are insufficient to esi&h the existence of a dutysee

Igbal, 556 U.S. at 680.

Not only do Plaintiffs fail to state what ieing and mortgage stdards or statutory
duties Defendant allegedly did not meet, thep dil to establishaicts to show how they
breached these alleged dutiésstead, Plaintiffs state that the Decedent took out a HELOC in
the amount of $157,500 in October 2000, and then passed away in March 2011. They then state
that they learned at some later date thadréain number of checksad been drawn on the
account. Plaintiffs assume that these checkst mave been fraudulent or unauthorized, but
provide no factual allegations taggport that contention. Indeedakitiffs state that they have
never seen the checks that were drawn on theuat. In order to state a cognizable claim,
Plaintiffs need to establish “more than a sheasjlity that a defendant has acted unlawfully.”
Igbal, 556 U.S. at 678. Without any factudegations to suppothe conclusion that
Defendants failed to meet certain banking starslardtatutory dutieshe Complaint fails to
establish a cause of action.

A review of the Complaint reeals it to be full of legatonclusions, but without any
factual support that would allow this Court ttcapt these conclusionstage. Significantly,
Plaintiffs have failed to allegany facts sufficient to establishat Defendant owed them a duty
and that Defendant thereafter &acbed said duty. Therefore, Piifs have fallen significantly
short of theTwombly/Igbal standard and their claims mum dismissed pursuant to Rule

12(b)(6) for failure to state a claim.



B. Standing and Statute of Limitations | ssues

Even if Plaintiffs were given leave to antketheir Complaint to establish the necessary
facts for their causes of action, this amendmenild prove futile both écause the Plaintiffs
lack standing to bring their survival action dymetause the statute of limitations has lapsed.

Under New Jersey’s Survivor’'s Act, a deeatls appointed representatives are allowed
“the right to bring araction for trespass to person or property in the same manner as if the
decedent had been living” for thertadit of the decedent’s estat&nith v. Whitaker, 160 N.J.
221, 233 (1999) See also Aronberg v. Tolbert, 207 N.J. 587, 593 (2011). SpecificalN,J.SA.
2A:15-3 provides:

Executors and administrators may hare action for any trespass done to the

person or property, real or personal, tbéir testator or intestate against the

trespasser, and recover their damagesasttstator or intestate would have had

if he was living.
Significantly, a survivor action may only be bghi by the estate, and not by the decedent’s
heirs. See Whitaker, 160 N.J. at 233 (“Unlike a wrongfdkath action, which is a derivative
action arising in favor of benefaies named under that act, the Survivor's Act preserves to the
decedent's estate any personal cause of actwdelsedent would have had if he or she had
survived.”) (internal citation omitted)See also Aronberg, 207 N.J. at 593 (explain that a
survivor action can only blerought by the estate(iardina v. Bennett, 111 N.J. 412, 423 (1988)
(explaining that, unlike a wrongfdleath claim, the cause of awtifor injuries of a decedent
passes to the decedent’s estate).

In this case, Plaintiffs attempt to assgaims against BANA a%he heirs at law and
next of kin of their father, Rncis X. O’'Brien, who died on Mah 24, 2001.” Compl. § 1. The

claims that Plaintiffs are alleg, however, are claims that Decetdeould have brought himself.

Therefore, Plaintiffs, as heirs of the Decedeatinot appropriately bring these claims. Rather,



the Decedent’s estate has to assert the claBasause Plaintiffs have not alleged in the
Complaint that they are either the administratorexecutors of the &ge, Plaintiffs lack
standing to bring thesclaims against BANA. See, e.g., Miller v. C.M.S. Corr. Med. Serv., Civ.
No. 08-3014, 2010 U.S. Dist. LEXIS 24156, *8-9 (D.N.J. Mar. 16, 2Q1&jont v. New Jersey,
Civil No. 04-2476, 2009 U.S. Dist. LEXIS 14612, *27-28 (D.N.J. Feb. 25, 2@@®lerson v.
County of Monmouth, Civ. No. 05-1809, 2005 U.S. Dist. LEXIS 37657, *18 (D.N.J. Dec. 30,
2005). Therefore, the Complaint will be dismissed for lack of standing.

Additionally, even if Plaintiffs were to deund to have standing, their claims are barred
by the statute of limitations. Under the Survivor’'s Act, any action must “be commenced within
two years after the death of the déeet, and not thereafter. . . N.J.SA. 2A:15-3. In New
Jersey, the discovery rule will postpone accrua c&use of action “& plaintiff neither knows
nor has reason to know the facts equating with the likely accrual of the cause of action.”
Presslaf v. Robins, 168 N.J. Super. 543, 546 (App. Div. 1979) (citihgrnhamv. Selected Risks
Ins. Co., 163 N.J. Super. 132, 136 (App. Div. 1978)). The rule, however, “is peculiar to statutes
of limitation based upon accrual of the cause @bat and “a statute forbidding the institution
of an action, otherwise maintaible, later than a period of yeafter a fixed objective event,
generally precludes the operatiointhe discovery rule.ld. (“It is settled law in this State that

the discovery principle is not applicable exceptelation to an accrual ped of limitations.”).

3 On July 25, 2013, Plaintiffs submitted a letter andfitfavit of Patrick D. Healy in Opposition to Defendant’s

Motion” (the “Affidavit” or “Healy Aff.”). As part of this Affidavit, Plaintiffs assert for the first time that Susan

O’Brien DeBuy is the executrix of tHeecedent’s estate and attach a Surrdgatstificate to evidence suclsee

Healy Aff. Ex. A. To the extent that Plaintiff is attetimg to amend its Complaint, it is improper to do so through

an opposition to a motiorSee Fed. R. Civ. P. 15. Therefore, the Cowill not consider any attempted amendment

of the Complaint in this manner. Furthermore, because the statute of limitations has run on Plaintiffs’ claims, as the
Court will next address, any attempted amendment dEtimeplaint would prove futile and this Court will not grant
Plaintiffs leave to amend their Complaint to add Plaintiff O'Brien DeBuy as an exec@®¢hillips v. County of
Allegheny, 515 F.3d 224, 236 (3d Cir. 2008).



Therefore, New Jersey couttave found that the discovemyle is inapplicable to the
Wrongful Death Act, which provides a “specifbbjective event to incept the period of time
within which an action must be broughtd. Likewise, courts in thidistrict have ruled that
“because the limitations provision of the Wrongéath Act is based upon a fixed objective
event, the discovery rule is napplicable for tolling purposes.Fuqua v. Bristol-Myers Squibb
Co., 926 F. Supp. 2d 538, 545-46 (D.N.J. 20E8)derson v. County of Monmouth, No. 05-1809,
2005 U.S. Dist. LEXIS 37657, *33-34 (D.N.J. Dec. 30, 206B)¢chings v. Armstrong World
Indus., No. 87-2936, 1988 U.S. Dist. LEXIS 6394, *q.N.J. Jun. 29, 1988). This Court finds
these cases persuasive authority for the ctintethat the discoversule does not apply to
survival actions, in large part because the waydf the statute of limitations for survival
actions is identical to thatff the Wrongful Death ActSee Bogerman v. Union Carbide Corp.,

No. 13-5247, 2013 U.S. Dist. LEXIS 148552, *8-9D)J. Oct. 15, 2013) (finding that the
reasoning behind not applying the discovery rulinéowrongful death statute applies to survival
actions and therefore finding plaintiff'saiins barred by the stae of limitations),Cruz v. Atco
Raceway, Inc., No. 12-5143, 2013 U.S. Dist. LEXIS 90414, *7-8 (D.N.J. June 27, 2013)
(stressing that “the statute egpsly states that a survivorskigtion must be ‘commenced

within two years after the deatifithe decedent.”). Specificglllike the wrongful death statute,
the action must be commenced within two yeaithefdeath of the decedent, which is a “specific
objective event” that provides sufficient reito render the discovery rule unnecessary.
Presdaf, 168 N.J. Super. at 546. Therefore, an appate party bringin@ survivor action must
bring their claims within two years of theath of the decedent or face having their claims

barred by the statute of limitations.



Here, Plaintiffs filed their Complaint iDecember 2012. The Decedent, however, died in
March 2001. Therefore, each of the claims istinarred as the Complawas not filed within
two years of Decedent’s deatBee N.J.SA. 2A:15-3. To the extent that this Court will consider
Plaintiffs’ opposition paper§Plaintiffs contention that theftomplaint is timely filed because
“the right to sue in this mattelid not arise untilate 2012 when defendant, Bank of America,
demanded that plaintiffs pay the sum of $116,950.29” is without merit. Healy Aff. { 3. Because
the discovery rule does not appdysurvival actions such as this, the statute of limitations ran
from the time of the Decedent’s death and not ftbentime Plaintiffs first learned of the facts
giving rise to this cause of aohi. Therefore, Plaintiffs’ Complaint was not filedathin the two-
year statute of limitations under ther@uor’s Act and must be dismissed.

The Third Circuit has “instructed that if amplaint is vulnerable to 12(b)(6) dismissal, a
district court must permit a curative amendmentess an amendment would be inequitable or
futile.” Phillips v. County of Allegheny, 515 F.3d 224, 236 (3d Cir. 2008Jce also Shane v.

Fauver, 213 F.3d 113, 116 (3d Cir. 2000) (explaining that leave to amend a deficiency in a
complaint should be given even if such reighot sought). “Futility’ means that the

complaint, as amended, would fail to statdaam upon which relief could be grantedrire
Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cir. 1997). Here, any amendment
of the Complaint would prove fuéi] as the statute of limitation$ the Survivor's Act bars any

of the Plaintiffs’ claims. Therefore, the @plaint will be dismissed with prejudicé&ee Shane,

* As addressed by Defendant in its July 31, 2013 letter to the Court [ECF no. 10papeseviolate a number of
the Local Rules. First, Plaintiffs’ papers failed to follow the manner required under L. Civ. R. 7.1 (thelatyg
L. Civ. R. 7.1(b)(1)), as the papers were not filed timely under L. Civ. R. 7.1(d)(2), werkedatléctronically as
required under L. Civ. R. 7.1(b)(2), were not filed with the Clerk as required under L. Cil(&(2), were not
filed with a proof of service as mandated under L. Civ. R. 7.1(d)(2), and were not filed with a briefisireqder
L. Civ. R. 7.1(d)(2). Under L. Civ. R. 7.1(d)(7), this Court may choose to strike any papdited timely under L.
Civ. R. 7.1(d). Furthermore, the Affidavit that Plaintiffs submitted includes arguments of tla@ddetv in
violation of L. Civ. R. 7.2(a), and this Court must thus disregard such argaiment



213 F.3d at 116 (explaining that amendment shoatde granted if the amendment would not
cure the deficiency).
V.  Conclusion
For the foregoing reasons, Defendant’s Motion to Dismiss will be granted. An
appropriate Order follows.

/s/ Joel A. Pisano
DEL A. PISANO, U.S.D.J.

Dated: October 25, 2013
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