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PISANO, District Judge

This matter comes before the Court on thpeal of Scott C. Pyfer, Liquidating Trustee
(the “Trustee”) for National Pod@onstruction, Inc. (“NPC”), fsm the Order of the Honorable
Katherine C. Ferguson of the United States Bayicay Court, District oNew Jersey, entered on
March 13, 2013, granting summary judgment wvofaof American Management Services, Inc.

(“AMS"). For the reasons set forth below, tthecision of the Bankruptcy Court is AFFIRMED.
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BACKGROUND

A. Factual and Procedural History

The background of this dispute has been gt fa detail before the Bankruptcy Court.
Accordingly, the Court sets forth only theofacts that are relevant to this appeBhe following
facts are undisputed by the parfies.

AMS is a management consulting servicempany that specializes in strategic
management and profitabiligrograms for small and mediusized businesses. AMS works
with their clients to identify and implementariges aimed at improving cash flow and profits.
The business relationship between AMS and NPC began when AMS performed a “business
survey” for NPC, during which an AMS analystaluated NPC’s processes and financials and
identified areas where profits coldd increased and losses minimized.

After the business survey was conducted, NPC and AMS entered into a consulting
agreement (the “Agreement”) @ctober 19, 2005. Pursuant t@ tAgreement, a team of AMS
consultants began working for NPl&rom October 19, 2005 to August 25, 2006, AMS
consultants worked 1,293.75 cumulative hours idgntifand helping to solve NPC’s “business
problems.” NPC was billed monthly by AMS for services rendered, and pursuant to the
agreement between the parties, NPC made pendgress payments to AMS in the amount of
$5,500.00. At no time did NPC complain about the&ises performed or the amount billed by
AMS.

On August 25, 2006, NPC informed AMS that it was terminating the Agreement and

ending the business relationship between thiéggatJpon notice of termination, AMS did not

L All facts in this background statement can be found in the Brief in Support of American Management Services
Inc.’s Motion for Summary Judgment, the Opposition to the Motion for Summary Judgment, Appellant’'s Opening
Brief, and Appellee’s Reply Brief.

2 pursuant to Local Civil Rule 56.1(a), AMS’ statement ofarial facts not in disput@s to which the Trustee filed

no objection and counter statement, are deamddsputed for the purposes of this review.



demand immediate payment of all due invoigeprovided for the in the Agreement and
continued to perform services for NPC untéd@mber 2006. AMS never received payment from
NPC for outstanding invoices the amount of $18,965.67.

On September 16, 2009, NPC filed a voluntanytipa for relief under Chapter 11 of the
United States Code in the United States Bankyu@turt for the District of New Jersey, and the
Trustee commenced an action against AMS/tmdaand recover transfers in the amount of
$492,500.00, alleging that the transfers were coatitely fraudulent. The Bankruptcy Court
entered an initial pre-trial scheduling or@énitial PT Order”) on January 27, 2012, which
provided for all discovery to be completed byd29, 2012, and for all dispositive motions to be
filed by August 20, 2012. Pursudotthe Initial PT Order, AN filed its first motion for
summary judgment on August 20, 2012, which was voluntarily withdrawn on October 1, 2012.
The Bankruptcy Court entered an amended pakdrder (the “Amended Order”) on September
24, 2012, which provided for all discovery to be completed by December 5, 2012, and for all
dispositive motions to be filemb later than February 15, 2013.

On February 15, 2013, pursuant to the Amen@eder, AMS filed a second motion for
summary judgment (the “Motion”). In suppafthe Motion, AMS filed with the Bankruptcy
Court: (1) the Affidavit ofLouis M. Mosca; (2) relevant exits; (3) a brief in support of the
motion; (4) a Statement of MatatiFacts; and (5) a proposedrfoof order for the Motion. On
February 19, 2013, AMS filed a certificate of seevcertifying that théotion had been served.
The Notice of Motion set oral argument inffit of the Bankruptcy Court on March 12, 2013.
The Trustee filed a brief in opposition to the Motion (“the Opposition”) on March 11, 2013 at

5:11 p.m., in violation of Local Bankruptcy RuW0013-1(d)(1), whiclprovides that “[a]ll



answering papers and cross-motions shall be ditetiserved at least 7ydabefore the return
date.”

The Opposition does not dispute any of thets asserted by AMS in the support of the
Motion, and contains no citationslegal authority or legal arguent. Instead of addressing the
facts underlying the fraudulent transfer claat forth by AMS in the Motion, the Opposition
argues that the Motion was “improper” becauseAMad not yet designed an expert witness or
deposed NPC'’s expert witness, as alitgagreed to in the Amended Order.

B. Ruling of the Bankruptcy Court

The Bankruptcy Court held oral argumemntthe Motion on March 12, 2013, and granted
summary judgment in favor of AMS&eeTranscript of Motion Hearing Before the Honorable
Katherine C. Ferguson (“Bkr. Tr.”). At orargument, the Trustee acknowledged that the
Opposition was untimely filed, but argued that thevas a uniform agreement that there were
factual disputes,” which precluded AMS from moving for suamyrjudgment. Bkr. Tr. 3:12-24.
When the Bankruptcy Court inquired as to wiiyhere was an alleged agreement between the
parties to continue with discome the Trustee did not conta8MS and request that the Motion
be withdrawn when it was filed on February 15tte Trustee responded that they “didn’t think
this was going to be an issue” based on thgetleagreement between the parties to “exchange
expert reports.” Bkr. Tr. 4:1-25. Howevergtiirustee agreed thaten though the Amended
Order “requires an exchange ofpert reports,” if AMS did not “wairto retain an expert that’s
entirely up to them.” Bkr. Tr. 8:14-15.

The Trustee’s only assertion of disputed otenal fact in front of the Bankruptcy Court
is the statement, made withalaboration or factual suppotihat summary judgment is

improper in the present case because there existrislues of material fact that [AMS] raised



in their papers.” Bkr. Tr. 8:2-3. The Bankrupt©purt reviewed the Motion “as an uncontested
motion” and held that “the proofs submitted [by AMS] . . . establish a reasonably equivalent
value defense.” Bkr. Tr. 8:22-25. AdditionallyetBankruptcy Court stated that the Opposition
was read by the Court, “late fughough [it was],” and it did ndtaise a factual dispute.” Bkr.
Tr. 8:25-9:1-2. Accordingly, summary judgmemas entered in favor of AMS.
1. JURISDICTION AND STANDARD OF REVIEW

The Court has jurisdiction over this matterguant to 28 U.S.C. § 158(a)(1). Under Rule
8013 of the Federal Rules of Bankruptcy Procedure, a district coyrtaffi@am, modify, or
reverse a bankruptcy judge’s judgment, ordedemree or remand with instructions for further
proceedings.” In bankruptcy cases, the districirceerves an appellate function. Thus, the Court
reviews findings of fact undex clearly erroneous standadd legal conclusions undeda novo
standard. Fed. R. Bankr. P. 80118re Sharon Steel CorBy/1 F.2d 1217, 1223 (3d Cir. 1989).
A factual finding is clearly erroneous when “tteeiewing court on the entire evidence is left
with the definite and firm conviction that a mistake has been committece”Cellnet Data
Systems, Inc327 F.3d 242, 244 (3d Cir. 2003) (citibgS. v. U.S. Gypsum C833 U.S. 364,
395 (1948)). “Findings of fact, whether based cal or documentary evahce, shall not be set
aside unless clearly erroneous, ane regard shall bgiven to the opportunitgf the bankruptcy
court to judge the credibility of the witness.” Fed. R. Bankr. P. 8013.

For determinations that involve mixed quess of law and fact, a district court must
apply a mixed standard of revielellon Bank, N.A. v. Metro Commc’n, In845 F.2d 635, 642
(3d Cir. 1991). The Court must accept the Banlkay@ourt’s findings of historical or narrative
facts unless clearly erroneous, but exerciserguig review of the tal court’s choice and

interpretation of legal precepasd its application of those mepts to the historical facts.”



Universal Minerals, Inc. v. C.A. Hughes & C669 F.2d 98, 103 (3d Cir. 1981). Additionally,
the Bankruptcy Court’'s exes®s of discretion are r@wed for abuse theredfool, Mann,
Coffee & Co. v. Coffey300 F.3d 340, 353 (3d Cir. 2002).

Summary judgment is governég Federal Rule of Civil Bcedure 56, and is appropriate
“if the pleadings, depositions, answers to inteatoges, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to jadgment as a matter of lawCelotex Corp. v. Catrety77 U.S.
317, 322 (1986). Under Rule 56, a fact is matdriaimight affect the outcome of the caSee
Anderson v. Liberty Lobby,77 U.S. 242, 248 (1986). A material faatses a “genuine” issue “if
the evidence is such that a reasonablegontd return a verdict” for the nonmoving party.
Healy v. N.Y. Life Ins. Ca860 F.2d 1209, 1219 n.3 (3d Cir. 1988).

The moving party bears the initial burden of proving thag&mauine issue of material
fact is in disputeCelotex477 U.S. at 323. Whether or notafis material is determined
according to the substantive law at isshiederson477 U.S. at 248. Once the moving party has
carried this burden, the non-maygi party must present evidanthat a genuine fact issue
compels a trialld. at 324. The non-moving party must theffer admissible evidence that
establishes a genuinesige of material factd., not just “some metaphysical doubt as to the
material factsMatsushita Elec. Indus. Co. v. Zenith Radio Cotfg5 U.S. 574, 586 (1986). Its
opposition must rest on “facts in the record aadnot rest solely on assertions made in the
pleadings, legal memoranda, or oral argumeBgsckeley Inv. Group, Ltd. v. Colki#t55 F.3d
195, 201 (3d Cir. 2006).

In establishing whether there is a disputeaterial fact, “[tihe nonmoving party’s

evidence is to be believed, and all justifiable iefees are to be drawn|[that party’s] favor.”



Hunt v. Cromartie526 U.S. 541, 552 (1999) (quotidgderson447 U.S. at 255). The Court
shall not “weigh the evidence and determinetthth of the matter,” but need only determine
whether a genuine issnecessitates a tridhnderson477 U.S. at 249. If the non-moving party
fails to demonstrate proof beyond a “mere scintiibévidence that a geme issue of material
fact exists, then the Court must grant summary judgrBegtApple BMW v. BMW of North
America, 974 F.2d 1358, 1363 (3d Cir. 1992).

“If the adverse party does not . . . respaummary judgment, if appropriate, shall be
entered against the adverse par§EC v. J.W. Barclay & Co., Inel42 F.3d 834, 840 (3d Cir.
2006) (quotation omitted). The Court mustl stdtermine, even for an unopposed summary
judgment motion, whether the motion for sumynadgment has been properly made and
supported and whether granting summary judgnsefappropriate” as iguired by Rule 56(e).

Id. With regard to unopposed summary judgnrantions, where, as here, the non-moving party
bears the burden of proof on ttedevant issues, the Court “mugtermine that the deficiencies

in the non-moving party’s evidence designatedriim connection with the motion entitle the
moving party to judgment as a matter of lathchorage Assoc. v. V.. Bd. of Tax Revi2@,

F.2d 168, 175 (3d Cir. 1990). AMS’ statement of matdacts not in dispte, as to which the
Trustee filed no objection and counter statemeat,deemed undisputed for the purposes of this
review. Thus, the Court must determine whether AMé&ntitled to judgment as a matter of law.
[11.  DISCUSSION

Appellant neither filed an appropriate response nor requested an extension of time in
which to do so. In light of the Trustee’sltaie to respond to AMS’ motion for summary

judgment, the Court sees no reason to distioe Order entered by the Bankruptcy Cobee

% The party challenging a transfer as fraudulent under 11 U.S.C. § 548 bearsiérediyproving every element of
a voidable transfer by agponderance of the evidendéellon Bank, N.A. v. Official Comm. of Unsecured
Creditors of R.M.L. (In re R.M.L.92 F.3d 139, 144 (3d Cir. 1996).



Casey v. Nat. Elec. Benefit Fur8) Fed. Appx. 752, 753 (3d Cir. 2008)evertheless, for the
sake of thoroughness, reaching theita®f the Trustee’s argumenhe Court would still affirm
the ruling of the Bankruptcy Court.

A trustee may avoid any transfer of the delstinterest in property made within two
years of the filing of a bankrupt@etition if the transfer was the result of actual or constructive
fraud. 11 U.S.C. 8§ 548. New Jersey’s adaptaticine Uniform Fraudulent Transfer Act,
N.J.S.A. 88 25:2-20 to 34, also provides far #voidance of a fraudeit transfer. The burden
rests on the party seeking to recover thesfierio prove that it was fraudulent by a
preponderance of the evidenBension Transfer Corp. v. Beneficiaries Under the Third
Amendment (In re Fruehauf44 F.3d 203, 211 (3d Cir. 2006).

In the present case, the Trustee does tegalintentional fraud but contends that the
transfers were constructivelyafndulent because the debtor did not receive reasonably equivalent
value in exchange for the transfers. 11 U.8.648(a)(1)(B); N.J.S.A. § 25:2-25(b); N.J.S.A. 8§
25:2-27(a). If the Trustee cannot show thateheas no reasonably equivalent received, the
Court need not consider the remag elements of the claind.

The analysis for determining whether the delbeceived reasonabgguivalent value is
identical under the Bankruptcy Code and New JerseyW&B, LLC v. Campbell Soup Cd82
F.3d 624, 631 (3d Cir. 2007). First, the Court ndetermine whether traebtor received any
value.In re Fruehauf444 F.3d at 212 (citinfn re R.M.L.,92 F.3d at 150). Value can include
direct or indrect benefitsld. Furthermore, “[tlhe mere ‘opptamity’ to receive an economic
benefit in the future constitutes ‘valueld. (citing In re R.M.L.,92 F.3d at 148). The transaction
is reviewed “at the time the transfer was madiere R.M.L.,92 F.3d at 153 (citind\llard v.

Flamingo Hilton (In re Chomakos§9 F.3d 769, 770-71 (6th Cir. 1995)).



If any value was exchangetien the Court moves the Third Circuit’s “totality of the
circumstances” test to determine whethenthi@e received by the debtor was reasonably
equivalent to what the debtor paid.re Fruehauf444 F.3d at 212-13 (citinign re R.M.L.,92
F.3d at 148-49, 153). The totality of the circumsttest determines: “(1) the ‘fair market
value’ of the benefit received asresult of the transfer, (2h& existence of an arm’s-length
relationship between the debtor and the tenesf,” and (3) the transferee’s good faitd.”

A. TheTrustee Did Not Disputethe Material Facts Asserted by AMS

In an effort to contest the Bankruptcy Cosigrant of summary judgment, the Trustee
claims to dispute some of the facts assdniedAMS. However, just as the Trustee’s untimely
“Opposition” before the Bankruptcy Court faileddontest any facts asserted by AMS in support
of the Motion, these “disputes” fail to identiyny disagreements withe facts considered by
the Bankruptcy Court in granting summary judgrhin favor of AMS. The Trustee’s only
argument relating to the actual sasf the claim against AMS isdhthe Affidavit of Louis M.
Mosca filed in support of the Motion did nota&slish a “foundation oother facts regarding
Mosca'’s alleged personal knowledgagpellant’'s Opening Brief at 19.

The Trustee again fails to identify argctual dispute precluding a grant of summary
judgment in favor of AMS. Instead, the Trustdé@ms that summary judgment should have been
denied because “the parties agreed that dispssees of material fact precluded entry of
summary judgment and that the parties needielitional time for discovery.” Appellant’s
Opening Brief at 7. Therefore, because the Trustiéer to dispute any material fact set forth by
AMS in the Motion, the Bankruptcy Court propeHeld that the facts presented by AMS are

undisputed.



Upon review of the undisputed facts, it is cléegt AMS has demonstrated that the value
received by NPC was reasonably equivalenthiat NPC paid to AMS for their consulting
servicesSee In re Fruehaufl44 F.3d at 212-13 (citinigp re R.M.L.,92 F.3d at 148-49, 153).
First, AMS established that their consulting ss#s were provided to NPC at “fair market
value” pursuant to the Agreement negotiated between the parties. AMS presented evidence to the
Bankruptcy Court showing that NPC was chargastomary hourly rates for such consulting
services and billed weekly for services rendeusthg invoices that accurately reflected the time
AMS consultants devoted to NPC. The consulting services provided by AMS have an
ascertainable market value and there is no despsito the fact that AMS charged a reasonable
amount for the services it performed. Second,SAdlémonstrated that the agreement between
NPC and AMS was negotiated at an arm’s lettgttween the parties and emphasized that NPC
was aware of its ability to termir@AMS’ services at any time.

Finally, although there is no question that 8Mcted in good faith for purposes of the
reasonably equivalent value test, AMS establisthat the transfevgere undertaken in good
faith. Although the Bankruptcy Code does define “good faith,” indeciding whether the
transferee acted in good faith, Beurt must examine what the transferee “knew or should have
known” to determine whether the transfered hafficient knowledge to place it on inquiry
notice of the voidability of the transfdn re Shermang7 F.3d 1348, 1255 (8th Cir. 1995ge
also In re M & L Business Machine C84 F.3d 1330, 1335-36 (10th Cir. 1996) (stating that
“the presence of any circumstances placingridnesferee on inquiry notcas to the financial
condition of the transferor may be a contributiagtér in depriving the former of any claim to
good faith unless investigation actuallgdbsed no reason to suspect financial

embarrassment.”). Here, according to the undispiatetd, AMS’ consultants increased NPC'’s

10



“going concern value,” grossqiits and ordinary businesscome during the period of the
consulting agreement between the parties. Aivt&ided weekly invoices for the services it
provided and the amount of the invoices wageneontested by NPC. AMS reasonably believed
it was providing value to NPC in exchange tioe standard fees atged and there is no
allegation or indication in the recotldat AMS did notct in good faith.

Accordingly, the Court finds that the ungiged facts set forth by AMS establish that
NPC received reasonably equivalent value ferttansfers, rendering the allegedly fraudulent
transfers exempt from avoidance. Thereforealse no questions of material facts exist, and
AMS is entitled to judgment as a matter offJahe Bankruptcy Court properly granted AMS’
motion for summary judgment.

B. The Trustee Raises Disputes That Are Immaterial

The arguments raised by the Trudtage no bearing on the Bankruptcy Court’s
determination, based on the undisputed facts AM& established a defense to the fraudulent
transfer claim and was therefargtitled to judgment as a matt law. The Trustee raises
several arguments which incorrectly interghet Bankruptcy Court’s ting and are aimed at
form rather than substance.

First, the Trustee argues that the “Bankrugoprt erred as a matter of law by failing to
apply the correct legal standard to deterntiveeMotion and by failing tadequately state the
reasons for granting or denyingetMotion on the record as reqed by Federal Rule of Civil
Procedure 56(b)”Appellant’'s Opening Brief at 13. Theuitee claims that the requirements of
Rule 56 were not met when “[tlhe BankruptcguZt merely determined that [AMS] ‘made out a

prima facie, the proofs submitted make out a prima facie or establish reasonably equivalent value

* The Trustee’s citation to Rule 56(b) is in error. Fed@raé of Procedure 56(a) provides that “[t]he court should
state on the record the reasonsgi@nting or denying the motion.”
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defense.” Appellant’'s Opening Brief at 13 (ng Bkr. Tr. 8:23-25). However, the Trustee
neglects to acknowledge that tBankruptcy Court’s explanatiacontinues on to state that the
Trustee’s papers were read by the Courtg“fdéed though the were” and they “don’t raise a
factual dispute.”

The Bankruptcy Court’s holding that AMStabklished a reasonably equivalent value
defense by presenting facts that were undespby the Trustee complied with Rule 56°s
direction that “the court shajirant summary judgment if teovant shows that there is no
genuine dispute as to any madfacts and the movant is dted to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The Bankrupt€gurt explained that summary judgment was
granted because the Trusted dot dispute any materialdband AMS demonstrated the
existence of a an affirmative defense to the claim against them alleging a fraudulent transfer.
Therefore, the Bankruptcy Court properly “sfd{en the record the reasons for granting or
denying the motion.” Fed R. Civ. P. 56(a).

Second, the Trustee claims that the Bapkey Court erred by granting the Motion
instead of continuing the motiamtil completion of discovery, theby violating Federal Rule of
Civil Procedure 56(d)(2). Pursuoiato Rule 56(d)(2), “if a namovant shows by affidavit or
declaration that, for specifieda®ons, it cannot presefacts essential to gtify its opposition,
the court may . . . (2) allow time to obtain affidavdtsdeclaration or ttake discovery.” Fed. R.
Civ. P. 56(d)(2).

The Trustee’s contention that the Bankruptcy€éshould have deed or continued the
Motion . . . and allowed the Liquidating Trustegtoceed with discovery” is without merit. The
Trustee did not request a cantation of the Motion or set fartany affidavit or declaration

specifying reasons why “facts essential tdifusts opposition” couldhot be presented as

12



required by Rule 56(d). Insteadl bringing any factual dispute to the Bankruptcy Court’s
attention, the Trusteelred on the alleged exmsnce of “a uniform agreement that there were
factual disputes.” Bkr. Tr. 3:23-2Fherefore, the Court finds thtkte Trustee failed to request or
justify a continuation of the Main before the Bankruptcy Court.

Finally, the Trustee contentlzat the Bankruptcy Court improperly granted the Motion as
a sanction. IfPoulis v. State Farm Fire & Casualty C@47 F.2d 863 (3d Cir. 1984), the Third
Circuit set forth a balancing test six factors that a court musbnsider before it may dismiss a
case as a sanction before trial on the me3ge Poulis747 F.2d at 868. However, the Third
Circuit has also held that no “consideratiorPollistype factors is required before a court
enters a summary judgment motion on an uresietl Rule 56 motion” because “[slJummary
judgment under Rule 56 is nehtered as a sanctiohchorage922 F.2d at 178.

Here, the Trustee alleges that “the BankzygZourt granted the Motion as a punitive
action for the late-day filing of Appellant@pposition” without “propdy considering” the
Poulisfactors. According to the Trustee, exiough the Opposition was untimely and failed to
dispute any relevant materfalcts, the Motion should not & been treated as unopposed
because “the Bankruptcy Court had the benefit of [the Trustee’s] Opposition and arguments at
the hearing to consider timulisfactors.” Appellant’s Reply Brieat 9. However, because of
the Trustee’s failure to file a timely oppositidthe Bankruptcy Court reviewed the Motion as
uncontestedSeeBkr. Tr. 8:22-23. Therefore, no consideration of Bwailisfactors was

required.
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V. CONCLUSION
For the foregoing reasons, the decisiothef Bankruptcy Court granting American
Management Services Inc.’s Motion for SuammJudgment is AFFIRMED. An appropriate

Order accompanies this Opinion.

Date: December 30, 2013 /s/ Joel A. Pisano
DEL A. PISANO
Lhited States District Judge
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