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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DARIAN VITELLO,
Plaintiff, : Civil Action No. 13-3884
V. : OPINION

CAPTAIN ANDREW HUISMAN, ANDREW
SCHWEERS, and JOHN DOESID,

Defendants.

PISANO, District Judge

Plaintiff Darian Viello (“Plaintiff” or “Vitello”) has moved this Court to amend his
original Complaint pursuant to Federal Rule of Civil Procedure 15(a), and therab dist
prior judgment entered by this Court, pursuant to Federal Rule of Civil Proceda)e 59(
Defendants @ptain Andrew Huisman and Andrew Schwegrgether, the “Defendants”)
oppose this motionThe Court decides these matteighout oral argument pursuant to Federal
Rule of Civil Procedure 78. For the reasons set forth below, the Court denies Famaiibn.
l. Background

On March 18, 2014, the Court granted Defendants’ motion to dismiss the comBleent.
Op. on Mot. to Dismiss, ECF No. 2The relevant facts of this case are fully set forth in that
Opinion, and are repeated here only to the extent that they are pertinent. In SDaurthe
dismissed Plaintiff's complaint with prejudice, holding that Plaintiff's claims watenely.
The Court found thahe statute of limitations on Plaintiff's claims began to rutater hian
October 1, 2009; consequently, Plaintiff's claims under 42 U.S.C. 8§ 1983 and the New Jersey

Civil Rights Act (“NJCRA”) should have been filed no later than October 1, 2011. Aogbydi
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because Plaintiff failed to bring these claims until June 24, 2013, his claimsmetsatred.
The Court also found that the discovery rule did not delay the accrual of Plaiiffis c
because he was ameof his legal injury in 2009. Further, the Court determined that the
continuing violation doctrine did not apply, primarily because Plaintiff had allegediscrete
events that had a certain “degree of permanence” to them that should havedri®jgatiff's
awareness of his rights. Finally, the Court determined that there was riogtistifto apply the
doctrine of equitable tolling.

On April 18, 2014, Plaintiff filed the current motion. Plaintiff submits that the Court
should grant Plaintiffeave to file an amended complaint, in lighhefv evidence that recently
came to light. In connection with his request, Plaintiff has submitted a proposeuiésne
Complaint, which purportedly itedes factual allegations thaitgger the continuing violation
doctrine and the doctrine of equitable tolling. thatregard, Plaintiff asserts that, because
amendment of his Complaint is not futile, the Court should reopen this case and alloiff ®laint
file an amended complaint. eiendants oppose this motion, arguing that such amendment is
futile.

. Standard of Review

After a judgment is entered granting a Rule 12(b)(6) motion to dismiss, Yanpaytseek
to amend the complaint (and therefore disturb the judgment) only through [Rules] 59(e) and
60(b).” Burtch v. Milberg Factors, In¢662 F.3d 212, 230 (3d Cir. 2011) (quotifigtcher
Harlee Corp. v. Pote Concrete Contractors, |m82 F.3d 247, 253 (3d Cir. 2007Buch a
motion to alter or amend the judgment must be fitemllater than 28 days after the entry of the

judgment.” Fed. R. Civ. P. 59(e). The determination of whether a party may amenchanudg



or be given leave to amend a complaint is within the sound discretion of the $earCureton
v. Nat'l Collegiae Athletic Ass’n252 F.3d 267, 272 (3d Cir. 2001).

A motion for reconsideration under Rule 59(e) generally must rely on one of the
following grounds: (1) an intervening change in controlling law; (2) the availabdftpew
evidence; or (3)he need to correct clear error of lawprevent manifest justice Lazaridis v.
Wehmer591 F.3d 666, 669 (3d Cir. 2010) (citation omitted). The Third Circuit has determined
that, “wherea timely motion to amend judgment is filed under Rule 59(e), the Rule 15 and 59
inquiries turn on the same factorsBurtch 662 F.3d at 230-31 (quotihg re Adams Golf, Inc.
Sec. Litig, 381 F.3d 267, 280 (3d Cir. 2004)) (internal quotation omitted). Factors to consider
under Rule 15(a) include “undue delay, bad faithuglity.” 1d. at 231 (quotinghdamsGolf,

381 F.3d at 280).

With regards to the first factagdelay alone is insufficient to deny a motion to amend.
See Curetor252 F.3d at 273. However, “at some pading delaywill become ‘undue,placing
anunwarranted burden on the court, or will become ‘prejudigagd¢ing an unfair brden on the
opposing party.”Adams v. Gould Inc739 F.2d 858, 868 (3d Cir. 1984). Next, a showing of
bad faith requires a showing of prejudice to the non-moving p&&gCMR D.N. Corp. v. City
of Philadelphia 703 F.3d 612, 629 (3d Cir. 2013). Courts should conswleether allowing an
amendment would result in additional discovery, cost, and preparation to defend against new
facts or new theories.Cureton 252 F.3d at 273. Finally, futilityfieans that the complaint, as
amended, would fail to state a claim upon which relief could be granted. Futility ofeandead
complaint is reviewed under tisame standard of legal sufficiency as applies under [Rule]

12(b)(6)” Burtch 662 F.3d at 231 (internal citations and quotations omitted).



When resolving Rule 59(e) and Rule 15(a) motions, the Third Circuit has determined that
“the appropriate manner to dispose of this issue is to consider the motionsrtagethe
determne what outcome is permitted by consideration of the Rule 15(a) fActdrsHowever,
“the liberality of [Rule 15(a)js no longer applicable once judgment has been enteeeduse
Rule 15(a) and 59(e) should not be employed in a manner contraaydoirfy finality of
judgments and the expeditiowsrmination of litigation . . that would render those provisions
meaningless.”’ld. (quotingAhmed v. Dragovici297 F.3d 201, 208 (3d Cir. 2002)).

IIl.  Discussion

Plaintiff requests leave to amehid Complaint after a final judgment has been entered
pursuant to Rules 59(e) and 15(a), arguing that his proposed Amended Complaint shows
sufficient new evidence to “trigger[] the continuing violations doctrine and thein® ot
equitable tolling.” Pls Br. at 6. First, the Court finds that Plaintiff has not engaged in undue
delay or bad faith, particularly because Defendants have offered no objectionstiti’®la
proposed amendment on these grounds. Rather, the Court’s analysis foausetheror not
the proposed Amended Complaint is futile, meaning that “the complaint, as amended, Wwould fa
to state a claim upon whigklief could be granted.Great Western Mining & Mineral Co. v.
Fox Rothschild LLP615 F.3d 159, 173 (3d Cir. 2010) (quotinge Merck & Co. Sec.,
Derivative, & ERISA Litig 493 F.3d 393, 400 (3d Cir. 200.7)

In his Amended Complaint Plaintiff seeks to join Borough of Belmar Police Chiaf
Palmisano, the Borough of Belmar, and Robert Honecker, Plaintiff's former gttasiaamed
defendants. Plaintiff also seeks to add several factual allegations. The core these factual
allegations pertains tiveissuance of criminal charges against Defendant Huisman and Chief

Palmisanmn March 18, 2014y the Honorable Joseph DeFino, J.M.C., of the Municipal Court



of Wall Township. Judge DeFino found probable cause to believe that Defendant Huisman
pressured Luis Abreu, Plaintiff's accuser, to provide false statements, knibwingere not
truthful and accurate, with the intent of depriving Plaintiff of benefit, and theemiessthese
statements to the Monmouth County Grand Jury knowing the statements were fatdationvi
of N.J. Stat. Ann. 8 2C:30-2A. He also found probable causeatmeChief Pdmisano with
perjury, on the basis of hisstimony at a weapons forfeiture hearing following Plaintiff's
conviction. Plaintiff has also added factual allegations to his Amended Complaimipgrta a
determination by the State of New Jersey GoverniRenbrds Council from October 2013, in
which the Government Records Council determined that the Borough of Belmar hadlviolate
New Jersey’s Open Public Records Act (“OPRA”) by withholding inteaffairs files from
Plaintiff and delaying access withoutepiate justification. The Government Records Council
issued an Interim Order on October 29, 2013, directing the Borough of Belmar to predauoe c
internal affairs files within five business days. Plaintiff alleges that theugbrof Belmar
submittedan untimely response on January 16, 2014. Finally, Plaintiff has allegechthat
anonymous person delivered a document to Plaintiff’'s PCR counsel that was previsasig.m
Plaintiff alleges thatitis document, dated February 2, 2005, was signed byLibatenant
Thomas Palmisano. Plaintdfgueghat this confirms that the Belmar Police Department
Internal Affairs Division and the Monmouth County Prosecutor’s Office had preyiabsblved
Plaintiff of guilt. Overall,Plaintiff asserts that “[w]hile the alleged harms giving rise to Mr.
Vitello’s cause of action may not have changed, more facts that support thieesoot
equitable tolling and continuing violations have come to light.” PIl.’s Reply Br. at 3.

On June 12, 2014, this Court graniefendants’ request to file a staply, in light of

newly discovered evidence relating to the criminal complaint that Plaintiffileddagainst



Defendants Huisman and Chief Palmisano. Specifically, a probable cause heeringld in
the Superior Court of New Jersey, Law Division, Monmouth County before the Honorable
Joseph W. Oxley, J.S.C., on the criminal complaints signed by Judge DeFino. Dwaiday/t
hearing, on May 20, 2014, and May 29, 2014, Detective Ryu Washurne of the Monmouth
County Prosecutor’s Office testified as to the investigation he conducted basedaipbofi I
allegations regarding Defendant Huisman and Chief Palmisano. Based upon thigiatwest
he found no evidence supporting any of the accusation alleged by Plaiaitif§teiefendant
Huisman; in fact, during the hearing before Judge Oxley a video interview. éftvieu by the
Monmouth Country Prosecutor was played, wherein Mr. Abreu stated he was blackmailed b
Plaintiff into making false statements regarding Defendiamgman under threat of a secret
recording made by Plaintiff being transmitted to Mr. Abreu’s curreni@ep In addition,
testimony provided by Detective Washburne raised questions as to the aughehtiwt
February 2, 2005 letter that was purported to have been signed by Chief Palmisatbuddas
the twoday hearing, on May 30, 2014, Judge Oxley, after having heard oral argument from
personal counsel of the aforementioned individuals and reviewing the evidence, found ¢hat ther
was no probable cause for Defendant Huisman “to be bound over on the pending complaint
against him” and signed an Order to that effect dated June 3, 3@#defs.” SurReply Ex. 2.
In light of this finding by Judge Oxley, this Court will not consider Plaintiictud allegations
relating toany criminal complaint signed by Judge DeFino in determining this motion to amend.
Reviewing Plaintiff's remaining allegations in his proposed Amended Complant
Court cannot agree with Plaintiff that it will be a “miscarriage of justice to prohibivitello
from amending his complaint . . . to strengthen his claims.” Pl.’'s Reply Br.RatBer, the

Court is unpersuaded that these riagtual allegations work to toll the statute of limitations.



Plaintiff's claims are based upon an alleged conspiracy to deprive him of hisyemepit
relationship with the Borough of Belmaulminating in his entryfaa guilty plea conditioned
upon Plaintiff’s forfeiture of his position as a police officer. As this Court hak ted
continuing violation theory does not apply becaBkentiff's guilty plea “had a degree of
permanence which should trigger the plaintiff's awareness of and duty tolasAest rights.”
Cowell v. Palmer Twp263 F.3d 286, 292 (3d Cir. 200I)here is nothing in Plaintiff's factual
allegations that changes this determination. The Court also finds that Plaiatiftial
allegations fail to justify the extraordinary applicatioreqtiiable tolling. Plaintiff's argument
that it would be a miscarriage of justice to prohibit him from amending his comglaatl.’s
Opp. Br at 2-3, is severely undercut by Judge Oxley’s finding of no probable cause for
Defendant Huisman to be bound over on the complaint that had been brought against him.
Needless to say, the resulting evidence from thedayohearing casts a long shadow over
Plaintiff's allegations here, particularly as it relates to the apparent bldicigrat Mr. Abreu by
Plaintiff and the questioned authenticity of the February 2, 2005 |eft@intiff's remaining
factual allegations, pertaining to certain OPRA requests, fall shestalblishing that Plaintiff
was “induced or tricked by his adversary’s misconduct into allowing the figlline to pass,”
or that Plaintiff has “in some extraordinary way been prevented from agskeidirights.”
Freeman v. State847 N.J. Super. 11, 31 (App. Div. 2002) (quotations and citations omitted).
Therefore, dspite Plaintiff's arguments to the contrary, the Court finds that the Amended
Compilaint fails to allegsufficientfacts to support the application of either the doctrine of
equitable tolling or the continuingalation doctrine. Accordinglybecause anmeiment of
Plaintiff’'s complaint would be futile, Plaintiff's motion to alter or amend the judgment¢un

Rules 59(e) and 15(a) is denied.



IV. Conclusion
For the reasons stated abov&gintiff's motion to alter or amend the judgment is denied
An appropriate Order accompanies this Opinion.

/s/ Joel A. Pisano
JOEL A. PISANO, U.S.D.J.

Dated: November 13, 2014



