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WOLFSON, United States District Judge

The aboveeaptioned cases, which have been transferred to this &opart of aMulti-
District Litigation (“MDL”) , arise from alleged wrongful acts, omissionand fraudulent

representationgy BristokMyers Squibb Co. (“BMS”); SancefAventis U.S. LLC., SanofAventis



U.S. Inc.,and SanofiSynthelabo, Inc. (“Sanofj’(cdlectively the ‘RemovalDefendants™) and
McKesson Corporation (“McKessoyt’with respect to the manufacturing and marketing of the
drug Plavix by BMS and Sanofi, and the marketing and distribution of Plavix byeS&c.
Plaintiffs, as set forthin the above captigrare individuals who ingested Plavix and allegedly
suffered injuries as a result, as well as the spouses of these indivibhitaddly, thesePlaintiffs
brought suit in the California State Superior Court in San Franéisowever, upon removal by
BMS and Sanofto the United States District Court for the Northern District of Califg these
case$ weretransferred to this Court by the Muistrict Litigation Panel as part of tHa re
Plavix MDL, assigned to mdBeforethis Courtis an omnibus motion to remand thessedo
state court For the reasons that follow, the motiofGRANTED in part andDENIED in part.
FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Between 2012 an®014 Plaintiffs filed theseinstant actiors, involving numerous
individual plaintiffs from fortyfive states, Ontario, and Puerto Rico,tire CaliforniaState
Superior Court located in San Francisco, Califarnia each of these Complaintswltiple
plaintffs are joined; fortyfive out of the sixty member sas subject to this motidraveat least

onenamedplaintiff from New York, New Jerseyr Delaware.There arenine casethathave at

! Hereinafter, BMS, Sanofi and Mckesson shall be referred to as “Deitsrida
2 Currently,the California state court is also handling centralized cases relating to Plavix.
3 Originally, eighteen separate cases were transferred to this Court,camiff®lin those

cases filed the current omnibus motion for remand. During the pendency of this nuutibanal
cases were transferred from the Northern District of Californiagtbases were also removed by
BMS and Sanofi from the same centralized California state Plavix litigation.pdities have
agreed that the present motion applies tsé¢hlateitransferred cases as well. In that regard, all
of the MDL member cases subject to this motion are set forth in the above caption.



least one named plaintiff from Californfaln the remaining six cases, Plaintiffs are completely
diverse from BMS, Sanofi and McKessgthe “Completely Diverse Cases8!) As for the
citizenship of Defendant8MS is headquartered in New YorkSanofiAventis U.S. LLC and
Sanofi-Aventis U.S., Inc. are French companighwheir American headquarters in New Jersey;
Sanofi-§nthelabo, Inc. is a Delawareorporation with its headquarters in New York; and
McKesson is a Delaware corporation with its headquarters in CaliforeieauBe there is at least
one nordiverse plaintiff in each of these casescept for the Completely Diverse Casas the
face of thes€omplaints, complete diversity is lacking.

NeverthelessBMS and Sanofi removedll of these cases tthe District Court for the
Northern District ofCaliforniabased on fraudulent misjoinder and fraudulent joifidEnereatfter,
in June 2013the Judicial Panel on Multidistrict Litigation transfertbeése matterto this Court
aspart of theln re PlavixMDL. Subsequently, Plaintiffs filed the instant omnibus motion to
remand to California Stat8uperior Court.

Because thes€omplaints are all anilar in nature, the Court will recount genefiattsas

pled inRavy Vanny, et al. v. Bristellyers Squibb Company, et aNo.13-3610 (FLW), and take

them as true for the puspes of this motionThe Complaints alleggeersonal injuries arising from
the ingestion of Plavix by Plaintiffsnd loss of consortium claims by some spouses. According to
Plaintiffs, Plavix was heavily marketed directly to consumers through television, magazd

internet advertisingCompl.at  79.Plaintiffs claim that the drugyas represented by Defendants

4 These nine cases are as followred, Buck, Khan, Loprestj MathisandMcGuire,
Baez Baird andBustamate.

5 These cases include Farm@ibson Ritchey Bozzell DiercksandEster

6 As for the Completely Diverse Casewhich are removable actions based on diversity
jurisdiction, Plaintiffs argue that tiRemovalDefendants improperly removed these casesuseca
of the forum defendant rule and/or fraudulent joinder. Tis=sees will badiscussedinfra.
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as providing greater cardiovascular benefits, while being safer and @asigrerson’s stomach,
thana more expensivaspirinregimen 1d. Inreality, Plaintiffs allege, Plavix isat moreeffective
than aspirinn prevening heart attacks and strokesl. at § 80.In fact, according to Plaintiffshe
growing body of scientific knowledge has established that thedollar Plavix pill is no better
than the foucenta-day aspirinpill, and, aftertaking Plavix, the risk of suffering a heart attack,
stroke, internal bleeding, blood disorder, or death outweighs any potential bhefit{{ 9694.

Defendants allegedly knew that Plavix was not a better alternative to aspuin, an
Defendants allegedly knew or should have known of the injuries associdtedking Plavix but
nonethelesscontinued to distribute and market the drug without providing corresponding
warnings. Id. at {f 8681. Plaintiffs further aver thatDefendants through their drug
representatives and promotional efforts, also encouraged physicians to prelssitéo a broad
population of people who would receive the same therapeutic benefit from aspirin alone, and to
use Plavix for unapproved applicatiorid. at § 89.

As a result othese allegedwrongful acts, omissions, and fraudulent representations by

Defendants, Plaintiffassertinter alia, variousproduct liabilityand fraudclaims against BMS,
Sanofi, and McKesson, collectively. Specifically, Rtdis bring state law claims o{1) design
defect; (2) manufacturing defect; (3) negligence; (4) breach of impliecntgrr(5) breach of
express warranty; (6) deceit by concealment under CaliforniaTawe@ligent misrepresentation;
(8) fraud by concealment; (9) violations of California Business & Profes€imde 8§ 17200; (10)
violations of California Business & Professions Code § 17500; (11) violations of ther@alif
Consumers Legal Remedies Act; and (12) wrongful dehtiportantly, Raintiffs do not assert
any federal claims. Therefore, the only basis upon whieliRemovaDefendantsemovedhese

actions is diversity On this motionPlaintiffs argue that removal was improper because complete



diversity is lackingand that the forum defendant rule bars BMS and Sanofi from removing these
cases. e RemovaDefendantshoweversubmitthat removal i@ppropriatebecauselefendant
Mckesson wafraudulently joined and thatdividual plaintiffs’ claimsare fraudulently misjoined
The RemovaDefendants also argue thatsome of the casethe forum defendant rule does not
apply since McKesson was not served prior to removal.
STANDARD OF REVIEW

Pursuantto 28 U.S.C. § 1441, “any civil action brought in a State court of which the district
courts of the United States have original jurisdiction, may be removed by the defemdant
defendants to the district courtlh a removal matter, the defendant seeking to remove bears the
burden of showing that federal subject matter jurisdiction exisa$ removal was timely filed

and that the removal was proper. Boyer v. Somafg ools Corp.913 F.2d 108, 111 (3d Cir.1990),

cert. denied498 U.S. 1085 (1991)Once the case has been removed, however, the court may
nonetheless remand it to state cotithe removal was procedurally defective or subject matter
jurisdiction is lacking.28 U.S.C. § 1447(c).

Subject mattejurisdiction may be based upon federal question or diversity grounds. 28
U.S.C. 8§ 1331 (federal question); 28 U.S.C. § 1332 (diverditydiversity caseseach party must
be of diverse citizenship from each other and the amount in controversy must exceed $75,000. 28

U.S.C. § 1332(a); Grand Union Superm. of the Virgin Isl., Inc., v. H.E. Lockhart Mgmt.31r€c.

F.3d 408, 410 (3d Cir. 2003).

Where subject matter jurisdiction is based on diversitizenship, $ction 1411(b)
imposes an additional condition on removal known as the “forum defendant idder Sction
1441(b), an action can be removed on the basis of diversity jurisdiction “only if none oftteg par

in interest properly joined and served as defendants is a citizen of the Sthiehrsuch action



is brought.” Therefore the forum defendant rulgrohibitsremoval based on diversity where a
defendant is a citizen ¢fie forum state-the state in which the plaintiff originally filed the case.

Seee.g, Blackburn v. United Parcel Service, Inc., 179 F.3d 81 (3d Cir.1999).

DISCUSSION
Removal Prior to Service
As a threshold questipRlaintiffs, invoking the forum defendant rularguethat removal
was impropetbecause efendant McKesson is a citizen of the forum state, i.e., Califorima
responsethe RemovalDefendants posithat aside fromwhether McKesson is frauduletyt
joined,” the forum defendant rule does not preclude remolveiiree separate cases, iBozzell

Diercks and Estet® becauseMcKessonwas not “properly joined and served” at the time of

removal. In support of their argumerthe RemovalDefendants specifically point to the language

in Sedion 1441(b)which stateghat cases in which subject matter jurisdiction is premised on
diversity citizenship “may not be removed if any of the parties in interest fhygpaed and

served as defendants is a citizen of the State in which the action is brought.” 28 U.S.C. §
1441(b)(2) (emphasis added)he RemovaDefendants argue thhay the plain language of the
statute, the forum defendant rule does not apply until the forum defendan¥icKkessonhas

been properly servedThe RemovaDefendants reason thhecauseMicKesson had not been
served at the time BM&nd Sanofi removed thesases to the Northern &rict of California,

removal is proper under § 1441(b).

! The Court will discuss fraudulent joindarxfra.
8 Bozzell DiercksandEsterare a part of the Completely Diverse Cases. The three other

Completely Diverse Cases, i.earmer GibsonandRitchey are subject to the forum defendant
rule because McKesson was served prior to their removal and because then@sumfrfa, that
McKesson was properly joined.




On the other handPlaintiffs argue that a litat interpretation of the “joined and served”
language wouldreatea bizarre result that Congress could not have intended. Specifically, they
argue that 1441(b) was enacted to prevent gamesmarispiplaintiffs filing agairst resident
defendantswvhom they do not intentb serve, simply to block removal. However, Plaintiffs
suggesthata literal interpretation of the language would allow for another type of gaamship,

i.e., hasty filing of removal They point to anecdotes of defendants using intdraséd tracking
systems to discover the existence of lawsuits filed against them, and tathegcourthouse to
remove the matter and defgaaintiff's choice of forum where the forum defendant rule would
specifically baremoval after service of the complaint.

On this specific issuehére aredecisiondrom courtswithin this districton both sides of
the disputesince the Third Circuit has not addressed it. Some courts have allowed removal prior
to serviceupon a forum defendarttased on the plain language of the statuféee e.q,

Poznanovich v. AstraZeneca Pharm., N®. 11-4001,2011 WL 6180026, at *4D.N.J. Dec. 12,

2011) (“The Court finds that the language of the statute is plain, and, thus, adherdreplain

language is required.”Bivins v. Novartis Pharm. CorgaNo. 901087,2009 WL 2496518at *2

(D.N.J. Aug. 10, 2009) (“Here, ¢hstatutory language is clearemoval is prohibited only where

a defendant, who is a resident of the forum state, has been ‘properly joined and’gimeztnal

citations omitted) Thomson v. Novartis Pharm. CorNo. 066280,2007 WL 1521138, at *4
(D.N.J. May 22, 2007) (“Plaintiffs have not convinced the Court that permitting removal@rior t
the time of sevice would be ‘demonstrably at odds’ with Congressional intent or create such a
‘bizarre’ outcome ‘that Congress could not have intended it.””) (internaliantatomitted);

Yocham v. Novartis Pharm. CorNo. 07-1810,2007 WL 2318493at *3(D.N.J. Aug. 13, 2007)

(“[U]nder the plain reading of § 1441(b), removal was not prohibited because NPC (a resident of



the forum state) had not been served when it removed this case to this Coyniel) vVREon Labs

Inc., 622 F. Supp. 2d 137, 142 (D.N.J. 2007) (“The plain language of 28 U.S.C. § 1441(b), despite
the numerous policy arguments against it, permits removal of this casén&@uaperior Court of

New Jersey to this Court.”); Jaeger v. Schering Cop. 07/3465,2007 WL 3170125, at *3

(D.N.J. Oct. 25, 2007) (“This limitation, however, only applies to a case in which-state
defendant has been ‘properly joined and served.™).

Other courts in this district have found that a literal interpretation of the “pygpéared
and served” languge of 8 1441(b) wouldbe inconsistent witltongressionaintent. See e.q,

Williams v. Daiichi Sankyo, In¢.No. 14863,2014 WL 1391240, at *§D.N.J. Apr. 9, 2014)

(“[P]ermitting these notiorum Defendants to remove before the Plaintiffs are actually capable of
serving the forum Defendants violates the intention of the forum defendant rulenbgtipgr

gamesmanshif); Hokanson v. Kerr CorpNo. 134534,2014 WL 936804, at *2ZD.N.J. Mar.

10, 2014) (“This Court intends to abide by the line of cases holding thatf@nmom defendant
cannot remove a case where there are unserved forum defendants...”) (internabreuotat

omitted); Walborn v. SzuNo. 086178,2009 WL 983854, at *§D.N.J. Apr. 7, 2009) (“In the

absence of any evidence that Mr. Szu's joinder was improper, the court rulasstheddeeding
does not fall under the category of cases that Congress meant to address byhaddmogerly
joined and served’ language to 8§ 1441(b), and National's removal therefore vib&atedutm

defendant ule.”); Sullivan v. Novartis Pharm. Corp., 575 F. Supp. 2d 640, 643 (D.N.J. 2008)

(“[T]he Court will look beyond the language of the statute in order to avoid an absurd amd biz
result, and in order to give effect to the purpose of the forum defendant rule apdogerly

joined and servedanguage.”)Brown v. Organon Int'l IngNo. 073092, 2008NL 2833294 at

*5 (D.N.J. July 21, 2008’ This Court must give effect to the purpose of the statute rather than its

10



literal words of the statuteSection1441(b) bars removal here even if Organon has not been

‘properly joined and served); DeAngeleShuayto v. Organon USA Indo. 07#2923,2007 WL

4365311 at *5(D.N.J. Dec. 12, 2007) (“[T]he Court finds that a forum defendant cannot remove
to federal cart even if the forum defendant has not been ‘properly joined and served.”); Fields v.

Organon USA In¢.No. 072922,2007 WL 4365312, at *fD.N.J. Dec. 12, 2007) (“[T]he Court

finds that a forum defendant cannot remove to federal court even if the defendant has not
been ‘properly joined and served.”
Clearly, there is considerable debate within this disitarteon the issue of removal prior
to service upon a forum defendant. Indeed, courts around the country have also differed on this
guestion. However, it appears a majority of the courts have concluded thatfarnondefendant

may removebefore a properly joined forum defendant has been sen&&kNorth v. Precision

Airmotive Corp., 600 F. Supp. 2d 1263, 1268 (M.D. Fla. 2009)(havingtigbty examined

numerous cases around the country,Nloeth court concluded that the majority of counave
determined'thata nonrforum defendant may remove despite the fact that the plaintiff has joined,

but not yet served, a forum defendgnt.See.e.q, McCall v. Scotf 239 F.3d 808, 813 n.2 (6th

Cir. 2001);Vitatoe v. Mylan Pharms., IncCase No. 0&V-85, 2008 U.S. Dist. LEXIS 63458

(N.D. W.Va. Aug. 13, 2008); Valerio v. Smithkline Beecham Corp., Case N60832ClV,

2008 U.S. Dist. LEXIS 60248S.D. Fla. Aug. 7, 2008); Johnson v. Precision Airmotive, | LC

Case No. 0CV-1695, 2007 U.S. Dist. LEXIS 89264 (E.D. Mo. Dec. 4, 2007); Waldon v. Novartis

Pharms. Corp., Case No0.-0198, 2007 U.S. Dist. LEXIS 45809 (N.D. Cal. Jur8, 2007);

Clawson v. FedEx Ground Package Sys., Inc., 451 F. Supp. 2d 731 (D. Md._2006); Ott v. Consol.

Freightways Corp. of Del., 213 F. Supp. 2d 662 (S.D. Miss. 2002); Mask v. Chrysler Corp., 825

F. Supp. 285 (N.D. Ala. 1993); Wensil v. E.l. DuPont De Nemours and Co., 792 F. Supp. 447

11



(D.S.C. 1992); Republic Western Ins. Co. v. Int'l Ins. Co., 765 F. Supp. 628 (N.D. Cal. 1991);

Windac Corp. v. Clarke, 530 F. Supp. 812 (D. Neb. 19885;alsd 4B Wright, Miller & Cooper,

Federal Practice and Procedure 8 3723 at 624 (3d ed. 1998).

This Court, too, joins the majority in finding that, so long gsr@perlyjoined forum
defendant has not been served,RieenovalDefendant’s removal of these cases is proper under 8
1441(b). First and foremost, the courts that have reached the opposite conclusibayas
explained above, rely on putative congressional and legislative intent, rather thairthend
unambiguousanguage of § 1441(88). However, suclfinding is contrary to the Supreme Court’s
guidance. Ashte Supreme Court has caution&the authoritative statement is the statutory text,

not the legislative history or any other extrinsic matérigkxon Mobil Corp. v. Allapattah Serys

Inc., 545 U.S. 546, 56@005) In that regard, the Court observed that judicial investigation of the
intent and historpf a particular statuteas a tendency “to become . . . an exercise in looking over
a crowd and picking out your friendsld. (internal quotations and citations omitted). In other
words, courts should be leery of going beyond the text of a statute, particularlywcheed is

clear and unambiguou$d. Thus, although Congress may not have anticipated the possibility that
defendants could actively monitor state court dockets to quickly remove a case [rergt
servedas Plaintiffs here suggest, neverthelésgch a result is not soslrd as to warrant reliance

on ‘murky’ or nonexistent legislativgintent] in the face of an otherwise perfectly clear and
unambiguous statute. North, 600 F.Supp. 2d at 19&/0. Of course, ifCongress intends a

different result, ‘it is up to Congresather than the courts to fix itAllapattah Servs545 U.S. at

565.

Second, from a policy standpoint, the “properly joined and served” language of § 1441(b)

o Importantly, there is no recorded legislative history when 8§ 1441(b) was amended.
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hasbeen intgpreted by courts as an effort to prevent gamesmanship by plaigg#Sulivan v.

Novartis Pharms. Corp575 F. Supp. 2d 640, 645 (D.N.J. 2008)llecting cases) In a recent

opinion, theSeventhCircuit explained that, in its viewhe “properly joned and servedanguage
creates & servicebased exception to the forum defendant rule, meaning that a properly served
out-of-state defendant will not be prevented from removing a case when the plaintiéirhas

but not yet served a resident defendaMorris v. Nuzzo, 718 F.3d 660, 670 n. §'@ir. 2013).

The appellate court explained that this requirement makes sense becauseide$ at least a
modicum of protection against the insertion of a ‘straan’ resident defendant whose presence
blocks removal but against whom the plaintiff does not intend to prdceled. see, e.g.Stan

Winston Creatures, Inc. v. Toys "R" Us, In814 F.Supp.2d 177, 181 (S.D.N.2003) ("The

purpose of the ‘joined and served' requirement is to prevent a plaortifiolocking removal by
joining as a defendant a resident party against whom it does not intend to panckeetip it does

not even serve"); Holmstrom v. Harad, No. 05 C 2714, 2005 U.S. Dist. LEXIS 18694N.D.

lIl. 2005) ("The ‘joined and servequirement makes sense . . . a plaintiff should not be able to
prevent a served defendant from removing simply by naming, but not serving, a fozrem as
a defendant").

Hencefrom a policy perspective, § 1441(b) protects-fanum defendants from plaintiffs’
procedural maneuvering to deprive these defendants of their statgtaryp litigate in a federal
forum. More specifically, this prevents eaftstatedefendants from possible prejudices in state

court SeelLively v. Wild Oats Markets, In¢.456 F.3d 933, 940 (9th Cir. 200@jting Tosco

Corp. v. Cmtys. for a Better Env't., 236 F.3d 495, 502 (9th2001) This protection, in my view,

is particularly important because the forum defendant rule craategportunity for pocedural

gamesmanship on the pant plaintiffs attemptingto keep an action in state court, and thus

13



blocking removal, by either improperly joining a forum defendantnairserving the forum
defendanthat hey have no intention of pursing.

Upon a careful and thorough review of the foregoing precedents and the Supreme Court's
guidancethe Courtholdsthata nonforum defendantmay remove a state court action to federal
court under Section 1441(b) notwithstanding the fact thaplthetiff has already joinedbut not
yet served- a forum defendant.Accordingly, the Court finds thahe RemovalDefendants’

removalof Bozzell DiercksandEsterwas not improper under the forum defendant rule dimee

forum defendant McKesson was not served prior to removal. Having made that determination,
Plaintiffs’ request for remand as tlmosethree cases denied.
Il. Fraudulent Joinder

The RemovalDefendantscontend that Plaintiffs fraudulently joinddcKesson as a
defendant for the sole purpose of defeating diversity and that there is no reasasialite daing
so. Indeed, the fraudulent joinder doctijr@emitscourts to ignore the citizenship of a rdiverse
defendant for diversity purposes if the plaintiff's joinder of that defendantisdiitent."Hogan

v. Raymond Corp., 536 Fed. Appx. 207, 210 (3d Cir. 2013) (citing Briscoe 448 F.3d 201,

216 (3d Cir. 2009) “ Joinder is fraudulent whetbere is no reasonable basidant or colorake
ground supporting the claim against the joined defendanif.]fe Briscoe 448 F.3d at 217
(citation omitted). Importantly, the plaintiff's mere failure to state a claim doesatisfy this
standardrather,plaintff's claim must instead be savholly insubstantial and frivolouas to fail
to invoke the subject matter jadiction of the District Court.”"Hogan 536 Fed. Appx. at 210
(quotations and citations omitted).

The Third Circuit has advised that whire district courmakes such a detenination it

must bear in mind that “if there is even a possibility that a state court would findelzantiplaint
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states a cause of action against any one of the resident defendafdgdethl court must find that
joinder was proper and remattte case to state courtlh re Briscoe 448 F.3d at 217. And,
significantly,the district court musinly focus on the plaintiff's complaint at the time fregition

for removal was filed andssume as true all factual allegations of the complanseeBrown v.
JEVIC, 575 F.3d 322, 326 (3d Cir. 2009). The court afeast resolve any uncertainties as to the
current state of controlling substantive law in favor of the plaittifd.

The Third Circuit has repeatedly cautioned that the reviewing court must not “ca@nduct
merits de¢rmination in the context of a fraudulent joinder inquiryn re Briscoe 448 F.3d at
217-18. In that regard, the circuit court explained:

[B]ecause ‘i is possible that a party is not fraudulently joined, but that the claim

against that party ultimately is dismissed for failure to state a claim upon which

relief may be granted.the district court had "erred in converting its jurisdictional
inquiry into a motion to dismiss. Unless the claims against the-dioarse
defendant could be deemaeadtiolly insubstantial and frivolousythich they were

not, the joinder could not be considered fraudulent.

Id. at 218 (quoting Batoff v. State Farm Ins. Co., 977 F.2d 848, 852 (3d Cir. 1992). Moreover, it

is not prudentfor the district court to reach the merits of any defenses in decdiragidulent
joinder question, because doing so woutdnsformthe threshold jurisdictional issue into a

decision @ the merits Boyer v. Snap-On Tools Corp., 913 F.2d 108, 112 (3d Cir. 1990).

Here, theRemovalDefendants advance two bases why McKesson should be deemed as
fraudulently joined. First, thegrgue at length that Plaintiffs’ causes of actions against McKesson

arepreempted under the Supreme Court’s decision in PLIVA, Inc. v. Mensing, 131 S. Ct. 2567

(2011). InMensing the Supreme Court held thiéite Federal Food, Drug and Cosmetic Act
(“FDCA”) preempts state failure to warn claims against generic drug manufadbe®ause such
manufacturers are prevented from independently changing their genericsdrfiet labels. Id.

at 2573. Likewise, th&Removal Defendants claim, because McKesson, a distributor, lacks
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authority to alter a prescription drug’s warniny#nsings preemption reasoning should apply
here.

The issue of preemption in this context, i.e., whetherFDCA'’s preemption of state
failure to warn claims or design defect claims against generic drug mamefactan be extended
to distributorsof brand name drugbas garnered a spiritetbate amongst couytnd it has not
been definitively addressed by the Supreme Court. But, under a fraudulent joinder analysis,
cannot make any determination with respect to the merits &a¢hevalDeferdant’s affirmative
defense of preemptiorin re Briscoe448 F.3dat 218.

To begin, | start with the general principle tima&ny district courts in thiscircuit have
obsered: “preemption is better viewed as an affirmative defefasel] that removal tdederal

court is not appropriate” on that basis. DeJoseph v. Cont'l AirlinesNac137714,2014 U.S.

Dist. LEXIS 65037 at*13 (D.N.J. May 12, 2014 ostantino v. Cont’l Airlines, Inc. No. 13

1770,2013 U.S. Dist. LEXIS 187965, at 8 (D.N.J.Sep. 11, 2013 Tenet Health Sys. Phila.,

Inc. v. Diversified Admin. CorpNo. 074848,2012 U.S. Dist. LEXIS 61395, at {&.D. Pa. May

2, 2012);_Goodwin v. Am. Airlines, IncNo. 0612, 2008 U.S. Dist. LEXIS 118922, at *7 n.4

(D.V.1. Apr. 22, 2008). Indeed, the Supremeu@dias made it very clear thedses fhay not be
removed to federal court on the basis of a federal defense, including the defensengtipre
even if the defense is anticipated in the plaintiff's complaint, and even if bo#sgadtnit that the

defense is the only question truly at issue in the cdsEranchise Tax Bd. of Cak63 U.S. 114

10 There does exisin independent corollary to thide, known as the "complete preemption”
doctrine.SeePryzbowski v. U.S. Healthcar245 F.3d 266, 271 (3d. Cir. 2001). Unlike ordinary
preemption, complete preemption operates to confer original federal tsogjter jurisdiction
notwithstanding the absence of a federal cause of aotiothe face of the complaingee
Metropolitan Lifelns. Co. v. Taylor, 481 U.S. 58, @3} (1987) (recognizing Congress' authority

to completely preempt certain causes of action under state law so that any civil complaint raising
this select group of claims is necessarily federal in chara&@erpletepreemption is a narrowly
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(1983).

Here, | recognize that the Removal Defendants did not remove these actseasdn
preemption grounds. However, the issue of whether McKesson is fraudulent joingd tynas|
on whether Plaintiffs’ state claims are preempted by the FD@Ahat end, the fraudulent joinder
analysis necessarily involves making ngerit determination o the Removal Defendants’
preemption defenseAnd, this type of determination is not permitted in this conteé@eeHughes
v. Mylan, Inc., No. 115543, 2011 U.S. Dist. LEXIS 123544, at *2%3 (E.D. Pa. Oct. 25, 2011)

(rejectingMensingas basis fofraudulentjoinder argument); Freitas v. McKesson Corp., 889 F.

Supp. 2d 931, 938 (E. D. Ky. 2012)(sama)re: Diet Drugs905 F. Supp. 2d 6444748 (E.D.

Pa. 2012);Hunter v. Philip Morris USA, 582 F.3d 1039, 1045 (9th Cir. 2009) (preemption defense

“requires an inquiry into the merits of the plaintiff's claims against all defendahtmaanalysis

of federal law,” and a defendamtho argues preemption does not "overcome the strong
presumption against removal jurisdiction” (internal quotation mark#emy). California courts

are capable of deciding whether the plaintiffs' claims against McKessorearegiedHughes
2011 U.S. Dist. LEXIS 123544, at *25 ("Whether or not some or all of [the plaintiffs’] €larmn
preempted based on the Supreme Court's decisMerigingis a legal issue based on preemption

that can be addressed by a state courTherefore, the question of preemption is reserved for the

drawn jurisdictional rule for assessing federal removal jurisdictiorctwlooks beyond the
complaint to determine if the suit is, in reality, “purely a creature of fedexdl aeating the
federal question jurisdiction requistie removal to federal courtdd. Here, however, there is no
argument by th&emovalDefendants that the FDCA completely preesithe state law claims
asserted by Plaintiffs in their ComplainRather, theRemovalDefendants argue ordinary, or
conflict, preemption, which does not give rise to a valid basis for rem@esCaterpillar, Inc. v.
Williams, 482 U.S. 386, 392 (1987).

1 Tellingly, the Removal Defendants do not respond to Plaintiffs’ argument that
affirmative defense of preemption sha notbe decided here.
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state court.

Additionally, | note that there is no dispute here that California law does not preclude
Plaintiffs from asserting state failute-warn related claims against drug distributors, like
McKesson in this case. Rathas,a matter of pleading, tRemovalDefendantsurtherargue that
McKesson is fraudulently joined because Plaintiffs make no allegatiomMtkasson distributed
the Plavix pills that any of thel&ntiffs hereactually ingestedOn this very issue, Plaintiffs cite

to Caouette v. BristeMyers Squibb CoNo. 121816,2012 U.S. Dist. LEXIS 11398.D. Cal.

Aug. 10, 2012) an&mith v. Amylin Pharmaceuticals, LL.Glo. 131236,2013 U.S. Dist. LEXIS

96612(S.D. Cal. Jul10, 2013). h CaouetteandSmith the defendant drug companies adjinat

McKesson was fraudulent joined in those cases becailss,than a few overlgroad statements
that McKesson is a largénprmaceutical distributor thdistributes to more than 40,000 customers,
the paintiffs mace no specific, independent allegations connecting the plaintiffs to McKesson
Both courts rejected such arguments. Taeuettecourt, which dealt with the same allegations
as those asserted in the instant cases, explained that the plaintiffs neeeégsowih such
specificity that each plaintifingested Plavix distributed by McKesson; instead, the court found
that it is sufficient that thel@intiffs have alleged that their damages arose from their use of Plavix
distributed by McKessonCaouette2012 U.S. Dist. LEXIS 113980, at *2&imilarly, theSmith
court found that California law does not require such precise pleading requiremnitis. 2013
U.S. Dist. LEXIS 96612, at *14. Moreovesyen if such pleading were deficient, the court was
not convinced that the plaintiffs could not cure it by amending the complaint.

In this case,tis Court is satisfied that Plaintiffs’ allegations regarding McKesson'’s role
are sufficient under California law for the purposes of demonstrating thattleerelorable claims

against McKesson. To begin, Plaintiffs allege that McKessaithe other defendants knowingly
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or negligently marketed, distributed, and sold Plavix without adequate warnings. Compl., § 75.
They further allege that McKesson distributed Plavix that causednihgies. Id. at 1 1. In that
regard, Plaintiffs wer that McKesson distributed and sold Plavix nationwide wheratPisi
resided and ingested Plavixd. at 1 1, 5, 6, 8. | find #t these allegations sufficient at this
juncture.

In a recently decided cad®.A. v. McKesson CorpNo. 131700, 2014J.S. Dist. LEXIS

6503, at *12-14 (E.D. Ca. Jan. 17, 2014), the court determined that allegations againsolkicKess
that it distributed the drug Paxil are sufficidat the purpose of finding that McKesson was not
fraudulently joined. The court explained:

Plaintiffs allege GSK and McKesson were involved with "designing, relsieay,
developing, testing, inspecting, producing, manufacturing, analyzing,
merchandising, advertising, promoting, labeling, distributing, marketing, and
selling PAXIL.®" (Doc. 1-1 at 10, 140.) In addition, Plaintiffs contend the
defendants, including McKesson, "knew or should have known that PAXIL® could
be dangerous and unsafe for pregnant women and the developing fetus,” yet the
defendants "failed to adequately warn of said risks." (Id. at 11, § 43; 14,  48.)
According to Plaintiffs, "as a direct and proximate result" of the deferidatitsns,

the plaintiffs "incurred past and future general and special damagesid(%ée12,

1 46). Whether McKesson distributed the drug witighised the alleged injuries is

not information within the Plaintiffs' knowledge. Instead, they must obtain this
information from McKesson, the pharmacy or other third party. Thus, the allegation
that McKesson distributed the drug at issue, based upon information and belief, is
sufficient. As a result, the Court finds Plaintiffs have sufficiently atlegeausal

link between McKesson and the injuries suffered.

Id. at *15-16; seeJ.F. v. McKesson CorpNo. 131699,2014 U.S. Dist. LEXIS 6455, at *167

(E.D. Pa. Jan. 17, 2014)(same).

Based on how other California courts have dealt with similar istuejgectthe Removal
Defendantsargumenthat Plaintiff's pleadings must be more spedigcause my inquiry here is
not whether Plaintiffs’ claims survive dismissal motiorut rather, whether thestaims against

McKesson have no reasonable basis in fact or colorable grivunel.Briscoe 448 F.3d at 217
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(“[u] nless the claims against . defendant could be deemedholly insubstantial and frivolous,’
which they were not, the joinder could not be considered fraudi)lednder such broad standard,

| cannot find that Plaintiffs’ allegations are so deficient that they failecis® rany colorable
ground for supporting their claims against McKessW@rile theRemovalDefendants argue that
there are many other distributors of Plavike fact that Plavix has distributors other than
McKesson (approximaty twenty) is not controllingSee Caouette 2012 U.S. Dist. LEXIS
113980at *28. IndeedMcKesson isone of many— not the exclusive— distributorsof Plavix

to pharmacies, healthre facilities, and hospitals. In that regard, Rilfsnhave adequately
apprisedvicKkesson of the factual basis for their claims: they allege injuries arigingifgestion

of Plavix, and that McKesson distributed those produséeFreitas 889 F. Supp. 2d. at 942.
Plaintiffs are not required to sue all distributols. any event, the Court is not conducting a Rule
12(b)(6) analysisthe RemovaDefendants are free to makay dismissal related arguments in
state court, whiclmay ultimately be successful, and would potentially allow removal at that time.
However, | find on this remand motion that tRemovalDefendants have failetb show that
Plaintiffs cannot assert a colorable claim against McKesBecause | find that McKesson is not

fraudulently joined Alfred, Buck, Khan, Lopresti,Mathis McGuire Baez Baird, Bustamantge

Farmer Gibson andRitcheyare remanded.

I. Fraudulent Misjoinder

The remander of thdforty-five casesncludes at least onen-diverseplaintiff residing in
New York, New Jerseyor Delaware BecauseBMS is a citizen of New Yorkandthe Sanofi
defendantsre citizens of New Jerseyd Delawarecomplete diversity is lackinigp those cases
Pursuant to the fraudulent misjoinder doctrthe,RemovabDefendants argue, howevéiat these

nondiverse faintiffs have no apparent connection to other named plairgkteptfor their
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ingestion of Plavix. In particulathe RemovalDefendantarguethattheseplaintiffs do not allege
that they received Plavix from the same prescribing physician, sufferesnie type of injuries,
used Plavix alone or in combination with aspirin, ingested Plavix for the same reasdri3lawsx
for similar lengths of time, or took similar dosages of Playig.a resultbased on these varying
factual mattersthe RemovalDefendants assert thaachplaintiff’'s claims involve divergent
guestions of law and fact, and the raiwerse faintiffs fail to meet the minimum standards for
joinder.The RemovaDefendants, thusnaintain that th€ourtmustsever and dismiss tlodaims
by thesenon-diverse aintiffs under the doctrine of fraudulent misjoinddn response to these
arguments, Plaintiffstress that the fraudulent misjoinder theory has been rejected everywher
except in the Fifth and Eleventh Circuits, neither of which binds this Cédt¢rnatively, they
argue even if the Court were to adopt the fraudulent misjoinder theory, joindéresé non
diverse paintiffs is not a sham because there is no indication that they did not sufferfelaved
injuries.

Having reviewed the Complaints before raethe outset, | expressy concerns with the
manner in whictseemingly unrelateplaintiffs and nondiverse plaintiffs have joined their claims
in single multipleplaintiff actions That said, however, thesuewhich | must first decide is
whether fraudulent misjoinder is a viable doctrifog a federal courtexercising diversity
jurisdiction, to apply. On that questiothis Court has reviewesgubstantiatase law on both sides
of the aisle and come to a determination that the issue of misjoinder shouldbed &y the state
court as a nteer of removal jurisprudence.

Fraudulentmisjoindetr otherwise known as “procedural misjoinded¢curs when a
plaintiff attempts to defeat removal by misjoining the unrelated claims ofdivense party

plaintiffs against a defendaniGeffen v. Gen. Elec. Co., 575 Supp.2d 865, 869 (N.DOhio
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2008). While fraudulent joinder tests twgability of the claimsagainst the defendant, fraudulent

misjoinder tests the procedural basis of a party’s joinfeeAsher v. Minn. Mining & Mfg. Co.

No. 04522,2005 WL 1593941, at *4 (E.CKy. June 30, 2005fstatingthat fraudulent joinder
addresses whethegtaintiffs’ “joined claims are unrelated and have been improperly joined to

destroy diversity.”);see alsoGeffen 575 F.Supp.2d 865, 869 (N.D.Ohio 2008) (“[WI]ith

fraudulent misjoinder, the chge is that the joined claims are unrelated and have been improperly
joined in one action to destroy diversity.”).

Thefraudulent misjoinder doctrine was first articulated by the Eleventh Circtidpscott

v. MS Dealer Serv. Corp., 77 F.3d 1353 (1@in. 1996). InTapscott the Eleventh Circuit
acknowledged that improper joinder can operate to defeat a defendant’s righdve,rbot noted
that the misjoinder must be “egregious” in order to rise to the level of being fratdide at
1360. Parof what made the misjoinder ihapscott‘egregious” was that there was “no real

connection” between the underlying facts of the claims. Triggs v. John Crump Tlogotd 54

F.3d 1284, 1289 (11th Cir1998). Other circuits have since acknowledgre fraudulent

misjoinder doctrine, but few have explicitly adopted $teeLafalier v. State Farm Fire & Cas.

Co.,391 Fed Appx. 732, 73940 (10th Cir. 210); Anderson v. Bayer Corp., 610 F.3d 390, 394

(7th Cir.2010); In re Prempro Prods. Liability Litig., 591 F.3d 613, 622 (8th Cir. 2GR0 Dump

Truck Owners Ass'n v. Cummins Engine Co., Inc., 24 Fed. Appx. 727, 729 (980CL). Even
amongst the courts that have adopted the fraudulent misjoinder doctrine, no clead stanta

application has emged. Rutherford v. Merck & Co., Inc., 428 F. Supp. 2d 842,-850S.D.lIl.

2006)(collecting cases).
| note thatthe Third Circuit has not addressed the issue of fraudulent misjoimhdee

Avandia Mktg., Sales Practices & Products Liab. Lit@4 F. Supp. 2d 396, 412 n.g6.D. Pa.
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2009) At least one court in this districtited bythe RemovaDefendants heréhashowever

applied the fraudulent misjoinder doctrin€eeln re Fosamax (Alendronate Sodium) Products

Liab. Litig. (No. 1I), No. 11-3045,2012 WL 1118780 (D.N.J. Apr. 3, 2018ff'd, 751 F.3d 150

(3d Cir. 2014)'? In Fosamaxthe Court acknowledged that fraudulent misjoinder has not been
universally adopted and that the Third Circuit hasaddressethe issue.ld. at *6. Nevertheless,

the Fosamaxourt applied the doctrine inpharmaceuticaaction!® |d. at *3. Despite Fosamax
however, as a general matter and without regard to the nature of the case, & Hpgiear
overwhelming number afourts in this districhawe declined to apply the fraudulent misjoinder

doctrine. See e.qg.,Kaufman v. Allstate Ins. CoNo. 076160,2010 WL 2674130, at *8D.N.J.

June 30, 2010(“ The Court, without guidance from the Third Circuit, and noting other district
courts' reluctance embrace th&apscotidoctrine finds that this issue would be better decided in

state court, the court in which the parties were originally jofjxeBelmont Condo. Ass'n, Inc. v.

12 The issue of fraudulent misjoinder was not on appeal before the Third Circuit. ofegeref
the issue remains unresolved by the Third Circuit.

13 Although Fosamaxapplied fraudulent misjoinder specifically in the pharmaceutical
context, various other courts have rejected fraudulent misjoinder in sitndamstances.See
e.g., In re Prempro Prods. Liab. Litigh91 F.3dat 624 n.8 (‘Considering the uncertainty
surrounding the propriety of the joinder of plaintiffs’ claims, the preferable couraetioh may
have been for pharmaceutical defendants to challenge the misjoinder in stalbefmyarit sought
removal.”); Geffenv. Gen. Elec. Co., 575 F. Supp. 65, 869(N.D. Ohio 2008)rejecting use

of fraudulent misjoinder doctrine to sever medical malpractice claims agaidstaigdefendants
from products liability claims against pharmaceutical defendabitgngston v. HoffmannLa
Roche, Ing. No. 092611, 2009 WL 2448804 (N.D. lll. Aug. 6, 2009) (declining to adopt
fraudulent misjoinder to sever claims against forum defendants from claimmsiag
pharmaceutical defendants); Reeves v. Pfizer, 880 F. Supp. 2d 926, 92B (S.D. Ill. 2012)
(finding fraudulent misjoinder to be an improper expansion of federal diversity jtiasdic an
action against manufacturers of the prescription drug Zoloft); Baker v. Johnsons and Job@&son
F. Supp. 677, 6887 (S.D. Ill. 2010) (declining to recognize fraudulent misjoinder doctrine in
personal injury action against manufacturers and distributors of the drug Levatndeed, as
discussed below, it is more prudent for state courts to determine questions of poirsdgant to
state law procedural rules, regardless of the nature of the case.
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Arrowpoint Capital Corp., No. 11-02900, 2011 WL 6721775, at *7 (D.N.J. Dec. 20, g01i3

Court declines to include procedural misjoinder as an alternative ground for &aujdutder?);

see alsdn re Paulsboro Derailment Casék®. 135583,2014 WL 197818at *3-7 (D.N.J. Jan.

13, 2014)(declining to apply faudulent misjoinder because it is unclear whether it is a viable
theory in the district, it has never been applied outside of the pharmaceuticat,cbefiexdants
failed to point to any egregious conduct on the part of plaintiffs, and becausearhieguaements

of Rule 20 for permissive joinder were satisfied); Prudential Ins. Co. of Am. glaBarBank

PLC, No. 125854,2013 WL 221995, at *10 n.1®.N.J. Jan. 22, 201%) The Third Circuit has
never approved extending the doctrine to attack the joind@laoftiffs, and some courts refuse to

do sa”) report and recommendation adoptBid, 12-058542013 WL 1890279 (D.N.J. May 6,

2013) Reuter v. Medtronics, IndNo. 163019,2010 WL 4628439at *5-6 (D.N.J. Nov. 5, 2010)

(“Even assuming fraudulentisjoinder in its most expansive form was accepted in this Circuit

(which it clearly is not), it would not apply hetereport and recommendation adoptsid. 10

3019, 2010 WL 4902662 (D.N.J. Nov. 23, 2010).
Indeed, these New Jersey district couriecsions find substantial supporin other
decisions across the country.réview of federal cases reve#that the consensasnongst other

courtsis againstthe adoption of such a doctrinéseeGeffen v. Gen. Elec. Cab75 F. Supp. 2d

865, 872 (N.D. Ohio 2008} In sum, the Court declines to follow tiiapscottolding and apply

the doctrine of fraudulent misjoind&y,. Halliburton v. Johnson & Johnsor8®F. Supp. 2d 1355,

1359 (W.D.Okla. 2013)“Given this criticism and the lack of guidance by the Tenth Circuit, the
court declines to adopt the procedural misjoinder doctrine and to extend it to thiéglaiaims

at issue in these actions.Ntyers Indus., Inc. v. Young, No. 13- 01278, 2013 WL 4431250, at *3

(N.D. Ohio Aug. 16, 2013j*Because the QGot cannot conclude with complete certainty that the
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Sixth Circuit would hold fraudulent joinder analysis applies to plaintiffs, anll Jalibtsas to the
propriety of removal’ must be resolved ‘in favor of rematigg’ Court is bound to refuse to apply

fraudulent joinder analysis...”); Fore Investments, LLC v. Travelers Indem. Co. gfMonl12-

01702, 2013WL 3467328, at *8 (S.DInd. July 9, 2013)“This court therefore finds that
misjoinder is a question for the state court, applying its own procedural rulegsaadn

discretion?); Interior Cleaning Sys., LLC v. CrumNo. 14-0199,2014 WL 3428932, at *5 n. 10

(S.D. Ala. July 14, 2014 The Court cannot (and, even if it had discretion to do so, would not)

retroactively manufacture federal subjeatter jurisdiction in this case by slicing off the non

diverse portions of the case, returning those to state court, and keeping thev@se! v. Merck
& Co., 476 F. Supp. 2d 996, 1002 (S.D. Ill. 20039llecting cases).
Therationaleagainst appling the fraudulent misjoinder doctrime federal cases well

articulatedandpersuasive SeeRutherford v. Merck & Co., Inc., 428 Bupp.2d 842 (S.DIIl.

2006) Osborn v. Metro. Life Ins. Co., 341 Bupp.2d 1123 (E.DCal. 2004). First, as the ourt

in Rutherfordexplainedthefraudulent misjoindedoctrineamounts to an improper expansion of
the scope of federal jurisdictidny federal courtsRutherford 428 F.Supp.2d at 85152. Indeed,
nothing in the jurisprudence of the Supreme Courgesty thamatters of &te civil procedure,

includingjoinder of claimsarequestiors that implicatehe subject matter jurisdiction of a federal

court. 1d.; Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100,(1041) Chicago, R.l. & P.R.

Co. v. Stude, 346 U.S. 574, 580 (1964 ptate]procedural provisions cannot control the privilege
[of] removal ganted by the federal statute.’In that regardfederal courts traditionally have held
that maters of state civil proceduiigave no bearing on the existence or nonexistence of federal
subject matter jurisdiction.ld. It thenlogically follows that federal courtshouldhesitate to

exercisgurisdiction to determine whether claim®&aisjoinedpursuant to state procedurales
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Second, e Court's review of the casewv regarding the fraudulent misjoinder doctrine
that has emerged sincBapscott reveals enormous judicial confusion and inconsistencies
engendered by the doctrin&eeRutherford 428 F. Supp. 2d at 851. dve specifically, courts
differ on the question of what facts constitute egreginisgoinderunder the doctrineSee, e.q.

Walton v. Tower Loan of Miss., 338 F. Su@a 691, 695 (N.D. Miss. 2004)[T] he governing

legal standards regarding the fraudulent misjoinder doctrine areofardiear.");Bright v. No

Cuts Inc, No. 03640, 2003 WL 22434232, 416 n.21(E.D. La. Oct. 27, 2003)'While the
Tapscottcourt was clear that 'mere misjoinder' is nquigalent to fraudulent misjoinder, this
aspect of th@apscotholding has engendered confusion among courts and commentators alike.");

Turnage v. Ford Motor Co. (In re Bridgestone/Firestone, Inc., Tires Prods. Limb), 1460 F.

Supp. 2d 722728 (S.D. Ind. 2003)'[U]nder Tapscott something more than 'mere misjoinder' of
parties may be required to find fraudulent misjoinder. Precisely what thetlsogmmore' is was
not clearly established ifapscottand has not been established sinceOW). that aestion,
predictably, courts which have chosen to folldapscotthave not been able to craft a brigihe

rule which distinguishes "egregious" misjoinders from "mere" misjoinBacy. Carteret Mortg.

Corp., No. 06-588, 2007 WL 43551, at *12 (S.D. Ohio Mar. 22, 208dgh an unclear standard
militates against the adoption of the doctrine.
Indeed, because of these tym#sconsideration,hte federal district courts in California

have explicitly rejected the fraudulent misjoinder doctr®eeOsborn 341 F. Supp. 2d at 1127;

Aaron v. Merck & Co., Inc., No. 68073 2005 WL 5792361at *9 (C.D. Cal. Jul.26, 2005);

HVAC Sales, Inc., v. Zurich American Ins. Groip.04-03615, 2008VL 2216950at*20 (N.D.

Cal. Jul. 25, 2005).I note that theanalysis contained i@sborn which | also find persuasive,

serves as the foundation for many of the subsequent cases declining toreglecott See, e.q.
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HVAC Sales, Inc.2005WL 2216950, at *16L7. While these California decisions are not binding

on this Court, they are nonetheless helpetause¢he instant memberases are transferred from
California.

In my view, there are considerable reasons against adopting the fraudulent misjoinder
doctrine. Conducting fraudulent misjoinder analysis is thse necessarily requires the Court to
wade into a thorny thicket of unsettled langeed disagreements exist as to numerous questions
about the doctrine, andHe last thing the federal courts naedmore procedural complexity.”
Osborn, 341 F. Supp. 2d at 1127. In fact, these unresa@isees have raiseignificant doubt in
the context of remandAbsentaThird Circuitdirective this Court declines to adojbte fraudulent
misjoinderdoctrine. As a matter of policythis approach is prudent in light of the Thdcuit's

well-settled principle that the removal statsteshouldbe strictly construed, and all doubts

regardingthe propriety of removal are to be resolved in favor of rem@adAbels v. State Farm

Fire & Cas. Co., 770 Bd 26, 29 (3d. Cir. 1985). Moreover, "creating a new doctrine having the

effect of expanding the removability of state court cases that, on their face, atl nathin the
limited jurisdiction of the federal courts is neither wise norrarted."Bird, 2007 WL 43551at
*12. Indeed, doing so wouldontravenghe circuit court’sinstruction to narrowly construe the
removal statutes.

As a final note, my decision against adopting the fraudulent misjoinder doctrineets bas
on a careful cosideration of the removal statutes and the accompanying case law onughis iss
Such aresult, in my view, comports with the traditional notion of the limited nature of fiedera
jurisdiction. In that regard, the arguments pertaining to misjoinder ofglginouldoe presented
to the state court for its adjudication. With that said, however, the Removal Defépdaitisn

as to the manner in which Plaintiffs here have pled their Complaints, includingirirey of
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numerous potentially norrelated clairs, raiss substantialconcerns Indeed, the instant
Complaints join various claims of Plaintiffs from different states Wwkely haveno connection

to each other but for their ingestion of Plavix. In fact, the Complaints are uasld¢afacts
surrounding Plaintiffs’ injuriesvhetherthese Plaintiffs received Plavix from the same prescribing
physician, suffered the same type of injuries, ingested Plavix for the sassnasgeased Plavix for
similar lengths of time, or took similar dosagef Plavix While | am aware that California’s
joinder rules are patrticularly liberal, these factual mattelisnevertheless necessarihave a
impact on the outcome of thdisputeover joinder of claims by Plaintiffs In my view, in
pharmaeutical cases like the onhere, courts should be steadfast in guarding against plaintiffs’
attemps at forum shopping by employinguestionableprocedural mechanissn including
misjoinder of claims. The question of misjoinder remains in these casesillkhg left to the
soundjudgment of the state courfAccordingly, Plaintiffs’ request to remand member cdbas

have at least one nativerse plaintiff from New York, New Jersey or Delawasggranted.

28



CONCLUSION
For the foregoing reasons, the CoGRANTS in part andDENIES in part Plaintiffs’

motion for remand. In that regard, Plaintiffs’ request to renBorkell Diercks and Esteris

DENIED. The Courtacks subject matter jurisdiction over the remainder of the dss=mISe
there is no complete divetg. Theywill be transferred to the Northern District of California for
the purposes akemandto the California Superior Court locatedSan FrancisgoCalifornia. An

order will be entered consistent with this Opinion.

Dated: October 1, 2014 /s/ Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.
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